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v L Case Number: CV-2015-00024-CO !

THE AK-CHIN INDIAN COMMUNITY,

A Federally chirtered tribe under the Indian
Reorganization Act, ‘

SPECIAL MASTER’S REPORT |

Defendant;

Low

APPEARANCES:
Sonid Martinez, Counsel for Plaintiff CLEO-PABLO

‘Willian Stricklarid and Amy Courson, Counsel.for Defendant THE AK-CHIN-INDIAN -
COMMUNTIY. "

BEFORE: ROBERT N. CLINTON, Special Master - ' L

As the parties were in.agreehient that no;genuine issues‘of material:fact existed between them, thls | ,
matter i5 before the Special Master p it to designation of. a-dispositive-issue set-forth below and on

orally agreed upon:cross-tiotions: for summary judgment baséd:on the:cotirt regord in this.case andthe

Defendant Ak-Chin Indian Communitys Disclosure of Affidavits, Documnentary Evidence, arid| Written

Materials dated Octobir 14, 2016 that was received intoithe recordfor tésolution of the cross-motions;.
for simmary subject to.the objections:lodged. in Plaintiff’ s.Objections iq;Dgfg_ndant’s:Ai‘ﬁdai{itf'Exhibit's},
filed October 24, 2016. Forfeasons discussed more fully below; the Special Maistér determines. Iﬂﬂd '
recommends that the Plaintiff’s Métion for Surinary Judgment should be granted:andthe-Defendant’
Cross-Motion for' Surimary Jidgnient:should be denied. While the Specidl Master mightnot have

‘phrased the'Dispositive ‘Question identically t6.the agreed-upon language of the:partics, specifically: |

W

Is the right to marry a fundamerital tight of liberty of same-sex coupleszgharéﬂtééﬂzﬁndéf
the laws of the Ak-Chin Indian Community?,

must be answered in the:affirmative based on the Civil Code.of the Ak-Chin Indian Community, the
 ciirrent Constitution of the-Ak-Chin Indian . Commuinity, which took effect.on- August 4, 2016,:and, in

;
.*

. . : _ ) !
the:Special Master finds.and recommends for reasons set forth below that the: Dispositive Question ,1
T
|
particular,the Equal Protection and Due.P: acess Clauses of” Article IX, Section I¢h) of the ;

Constitution of the Ak-Chin Indian Community and the fe deral Indian Civil Rights Aé,t_._of'196$,f28 k
. - o i .
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U.S.C. § 1302(8).

Background I
A.Factual Background | !
Cleo Pablo (Pablo), the Plaintiff in this proceeding,.is an énrolled member of the federally recoghized
tribe, known as the Ak-Chin Indizn Community: (Community). She grew up.in'the various 0'0Odham
cultures that compiise the Ak-Chin Indian Community. She was at.all times:relevant to this ptoceedinig! "

and is‘employed by the: Tribe as thé Tribe’s probation officer. She is"the'Biqlogiéal;mOther..Ofa.nl:ipor i,
child whois also an-éfirolled tribal member. On May 10, 2015, Pablo married the:dove of her life, hier |,

same-séx;partner, Tara Roy (Roy), ;_ﬁ:idei‘f»'Arizona,_'lawrin_xaf ,svt'z;;qu-l__igggsedcerémﬁﬁyzcélelirated- off- )
reservition..Roy is/non-Indian and has children of her own. Prior to their iiiarriage; Pablo dated Roy. for,

ten yeats although they:resided int separdté locations; Pablo with her son in ribally-owned Comﬂmmty ¥
housifig on the Reservation and Roy:with Ler children off the resérvation.. ‘ :

{
After.theif staté-licensed tarriage, Pablo contacted the ‘Ak-Chin Inidian Community’s Human
Resources:Benefit Coordinator of tie Plan Administrator (“HRY), in-an effort to obtain insufanice
benefits for her same-sex spouse and their. dependents. The'HR cGordinator; Ms; Connie Miguel,
allegedly explained to Mrs. Pablo.that the Tribe’s benefit plan did not recognizesnisurarice’eligibility
for same-sex. spouses or their children, Ms. Miguel, who was also the Benefits Plan Administrator,
indicated that under the berifits plan the term “spouse” is defined'as “an employée’s husband or wifé;;
of the:opposite sex” [émphasis:added). B |

-

“Theréafiér, Mrs. Pablo reachedout to-various members of Comnunity Council for clarification onihe!’
Plan and the Cormmunity’s-denial of her‘insurance benefits for her same-sex spouse.and dependents. '
Community Council Member, William Antone, responded to, Mis: Pablo’s email-on:December 18,

2014, and stated that: | L

"H:R.’s citation:to.the Benefit Trust Plan (“Plan”) does not presently provide:benefits to ;-a!
sami-gex partriér. The Plan s written:the way it is becaiise of the Community’s laws. |
The Council is aware:that Arizona’s tarriage laws haye change[d]. This chahge
occurted in"October, after US: District Court for the District:of Arizona declared i
Arizona’s samé-sex rarriage prohibition to be unconstitutional and, to;date, the :
Conimunity’s arriage-laws have not beén ariénded. If the plan were changed, it would
beinconsistent with the [Clommunity’sJaws [...]. - g
Following Pablo’s email exchange with Mr. Antone, she continued to eiiiail H.R., about he:‘spe;l:_iglf
enroliment rights: The Tribe’s H.R. Office dénied Pablc's persistent requests:for sp(iu;thfinsiirérllxce_
eligibility'becausé she:was.inarried a person of the same-sex. Accardinigly, Pablo obtained separate

N

L
; 3 {
health benefits-for Roy and her childrén at'a substantially higher cost. | | !
After the marriage, Piblo decided that in order'to live together as‘a single married family she-hadto | i'
arrange altemative living arrangementsfor Lierself; Roy; and their children becausé.the-AK-Chin |||
i '

Criminal Law.& Ordet Code; Section 8:5 prohibited their living togethier as a family atPablo’s|
previousresidence, 44980 Ross St, Maricopa, AZ 85139, a tribally-owned housing residenice: If Pablo
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and Roy lived fogether as:a.couple in‘the: Ak-Chin Tribal Housing Comimunity, Pablo feared she could |!

have been arrésted for andcharged with co-habitatior under Section 8.5 of the Ak-Chir ndian
Community Criminal Law and Ordst Code because she believed Ak-Chin law did not recoguize her
.samessex spousé: Shealso feared she-could have béen evicted for the same reason. As:the Tribe’s

probation:officer; she was notwilling to fisk the potential of being afrested, charged or possibly !

convicted of a cririte;, and consequently, losing hier j6b. Accordingly; Pablo believed that Ak-Chin laws
forced her to:rélinquish her. rights'to ker-ex isting tribally-owned house on the Ak-Chin Reservation. In

email corréspondence on this issue; Marlene A. Garcia, a Community housing ;emplbyéé;;aﬂégeq1y

wrote Pablo, saying:

Cleo, as of today the same-sex marriage is still not recognized. It won’t be until the
decision'is iade'to recognize by-the Counéil. You can pass:the house.on to:a family
member, but:it hds'to bé approved by the Board [...]. Just?:remerﬁliéti:thhtj.bifqn though
you givepyour home you-can always coine:back and'get on the waiting list. Because
you didn’t get evictéd, [arid] you[‘re] leaving on your own.”

After the Tribe persisted-in it réfusal to recognize: Pablo’s otherwise legal state-licensed'marriage'to

Ray, Pablo turmed to the:Community Cotirt for redress.

B. Procedural Background

Pablo:filed 2 “Notice:of Claim™ against:the:Ak-Chin Indian,Community and others.on June 23, 2015, !

‘Defendants did not respond ta the Noticé.:On September 30, 2015, Pablo ﬁl'“e'd,heriCQmplgin;;j‘o:r_

Declaratory and Injunctive, Relief (“Complaint”), against the-Ak-Chin Indian Community, séveral:other,

Community officials, representativés, and tribal entities: Pablo-alleged iri her Complaint that the Ak-
Chin Community’s; same-sex-marriage prohibition.violates hercivil rights:underthe-Ak-Chin
Community’s Articles:of Association, as amended, as well as the federal Indian Civil Rights Act of
1968, 25-U.5.C. §1302(8) (“ICRA"). While her Complaint was pending, the Ak<Chin Indidn |
Communify adopted approved at new Constifution of the Ak-Chin‘Indidn Commudity which took

effect on Atigust 4, 2016, While the wording of portions of ] ;
Community’s:Articles:of Association, as amended:(which.was ini effect when the Complaint in this

matter was filed):and the similar provisiotis: of the newly adopted Constitutfon of thie, Ak-Chin Indian
Community: vary soriéwhat, the language of the provisions at issue:in this case are; virtually identical

Accordirigly, the parties appeared to agree at oral-tirgumnent that this matter should be decided under the;

newly-adopted Constitition of the Ak-Chiin Indian Community and the Special Master has placed
primary reliance on the Constitution of thé. Ak-Chin Indian Community that.entered into force on
August 4, 2016. .

On June, 08, 2016, Mss. Pablo.and the Ak-Chin Indian Community entered Memorandum of|

Understanding (“MQU?), where the paties dgreed that this case canbe resolved after the following

dispositive légal question (Dispu_si_t_iije.QueS't'ibn)_-is_-jndicially resotved: - _
I ttie right to marry a fundamentsl-right of liberty of same-sex couples guaranteed nder
the laws-of the Ak-Chin Indian Community? |

Pursuant to Rulé-53(A) of the ACIC Rules.of: Civil Procedure; the parties jointly filed on June 8, 2014

Motion'to Appoint a Special Master. Pursuant io the MOU, Pablo: filed a Motion to:Dismiss all|

the Bill of Rights:provisions of the Ak-Chin,

]
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defendants, except the Ak-Chin Indian Community on June 28th, 2016,and withdrew her claimfor
monetary damages against the' Ak-Chin Indian Community. Pablo retained her:claims for.declaratory |
and injunctive relief, The Ak=Chin Indian Community filed their Answer to Complaint (as Modified byl |
Plaintiff”s Dismissal of Défendants-and Monetary Claims) (Answer) on July 14tk, 2016. OnAugust |
292016, the Ak-Chin Indian Community Court ordered the appointment of Robert N, Clinton to serve
as the Special Master for purposes of determining the Dispositive Question.

v
]
"t

The Special Master conducted two telephonic status conferences with the parties:on Séptember 21,
2016 and November 3, 2016, respectively. As reflected in the Scheduling Order issued by the Special
Master on Septemiber 29, 2016, at'the first status conference both sides agreed that the dispositive
question subhitted for report to the undersigned Special Master.— Is the right to marry a fundamental |
right of liberty of same-sex couples guaraiitéed under the laws of the Ak-Chin Indian Commupity — |
includes:consideration.of the' positive law of the Ak-~Chin Indian comintinity, and establ ished customary
laws of the-Ak-Chin Indian Community, and any laws of other governments directly applicable to the 5
Ak-Chin Indidn Corrinmnity, including butnot limited to the fedefal Indian Civil Rights Act'of 1968,
codified as-amended in relevant:part at 25-U.S.C. § 1301 set seq; The parties nlso agreed to a process
for exchanging or objecting to additional evidence and a potential briefing schedule: At the November
3,2016 status conference’the Special Master ruled that the Defendant Ak-Chin Indian Commiuihity's
Disclosure of Affidavits, Documentary Evidence, and Writteri Materials dated October, 14, 2016 should
be received into the record for resolution of the cross-motions for summary subject to the objections
lodged in Plaintiff’s Objections to Defendant's Affidavit Exhibits filed October 24, 2016, The parties
also agreed to treat the matter as if it should be resolved on oral cross-motions for summary judgment
following the briefing schedule agreed upon in the September 29, 2016 Scheduling Order. Following.
the'submission of excellerit and helpful bifefs from both parties, a-hearing on the cross-motions for
summaty judgment on the Dispositive Question was held by the Special Master at the Ak-Chin Indian
Community Courthouse on January 4, 2017.

]
.
—
)
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couples,™ the Special Master believes that phrasing slightly misstates.the correct legal question. In

Amencan constxtuuonal law all nghts expect perhaps Stite and Tnbal nghts arg’ ‘individaal, no{ group,

,nghts exist’ they are: nghts of individuals. Both W‘ndfar and Obergeﬂzll ‘were careful 10 ask whether the.'

mdmdual nght 1o/ marry was: ‘fimdamental and, hayving: concluded that it was, only to then ask’ whether
differentiating ifvthe: rightto exercise thet fiidamienital individial right to.marry based: whethér the

‘proposed marriage’ pa;'tner was of the SAME;Or, the: opposxte sex constltuted a denial-of Equal Pro “}ectwnl :

‘Whilé Indian. tribés ; nceptmns of weétérn legal thought an
law that are 50 antitheticalto: thelr world:view; see Robert N,; Clmton, The: Righis of Indigenous
Peoples as'Collective Group. Rights, 32 Atiz.'L. Rev. 73 047 (1991) it this case the -Ak-Chisi

community has chosento'doso by expressly incorporating most of original language of the Indian

Civil Rights.Act of 1968:intc.Article IX, Séction 1 -of the: Constitution of the Ak-Chin Indiar

Cominunity: In particular the Due Process and Equal Protection guarantees of both documents apply-to:

“any person,” not to anygroup. Thus, the Special Master will address the quiestion:poséd by thei
stposmve Questiori from an individual, rather than group, nghts prospective. That means'the real
issues raised by the Dispositive Question are whether all persons'have-a fundatmnental; tight to marry
anyone under, Ak-Chin‘law anid whether the/prohibition of Section 9.1 l(B) On,SeX-SeX mamages
denies-Equal Protection-and Due Process by illegally denying the right to marry: :and’ dlﬁ‘erennatmg
between different prospective partners | based on their gender. ,

While the Equal Protection and Due Process guarantees'of the' Indian:Civil Rights Act of 1968, 25
U:S.C. § 1302(8), and those. of Article IX, Section 1(h) of the: Constitiition of thié Ak-Chin: Indxan
‘Community are worded identically, no legal requirement demands that they be interpreted.the same
way.. Just like a stateis entitled to interprét its:state: constitutional guiraiitees ofnghts dlﬂ'erently and
‘perhaps;more expansively than the Fourteenth- Amendment to the United:States Constitution demands
the:AK:Chin Commusiity:can: iriterptet its:constitutional Bill of' nghts however it desires so. long as.it
does not'violatethe Indian Civil Rights:Act'of 1968:in its actions: ‘Nevertheless; in-this:case neither
party’hias: suggested that of prowded any reason:why-the Equal Protestion and Diie Process gudrantees
of Article IX, Section: l(h) of the Constifution of the Ak-Chin‘Indian' Community-should. not beL

‘nterpreted:in-parallel. with and identically to thié same’ 1dentlcally-worded ICRA guatanteés: found n2s

USC. § 1302(8): What the Community resists'is interpreting thenidentically to the Due: Process and
Equal Protection Clauses ofithe Fifth and Fotirteenith Améndnient, For this réasoil,’ the, Specxal Master
'has treated the Equal Protection’ and.Due Process guarantees-of Article IX,. Section 1(h).of the: |
Constitution.of the.Ak-Chiin:Indian Commumty as affording: precnsely the same nghts and, havmg the
same.mieaning-as the same guarantees in'‘the Indian Civil R:ghts Act 0f 1968,25U.S.C. § 1302(8). Thi
section therefore: disciissesthem togethier, réther than séparating them, éven though the ICRA |
guarantees are mafters of federal statutory law.and the Article’ YV guarantees are matters.ofitribal
constitutional law

The Plaiiitiff argines thist fliese: quéstions-are. casily’ decided since “the Ak-Chin Tribal Court is- bound b
the constitutional decisions-of Windsor and Qbeggefe!] ‘because AK-Chin’s Tribal Conshtutxon appears
to-incorparate federal constitutional rights and the Indian Civil Rights Act.("ICRA”); into fribal|law.”
Amended Special Master: Brief for Plaintiff Cleo Pablo; pp. 1-2 (Emphasxs ini italics suppliéd). By

contrast, the Community argues that as a separate tribal sovereign, the Constitution‘of the' Umted State
snmply doesnot apply to the Commmirity and the Sipreine Court decisions ii. Windsorand Obergeyizll

therefore are'not controlling:and need not be followed: Unfortunately, the Special Master believes'that| ;

bottiargiinéntsiare Miostly ificorrect.
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First, the-Ak-Chin Indiatt Community Court and therefore the Specxal Master are not bound by-the

constitutional-decisions in Windsor and Obergefell in the mannex’in” ‘which courts §ométifnes: are bozmd,'”

that'is:as precedent by, the so-called doctrine of stare decisis. Precedents are only binding: under the
doctrine of'sfare decisis.if they were issted.
review over the' decldmg forum. As the Califomnia Supreme Court explained the doctrine in.Auto
Equity Sales, Inc. v..SuperioF Court, 57 Cal.2D 450 (1962):

Under the doctrine:of stare decisis, all tribunals. exerclsmg inferior junsdwtlon are:
féquired to follow decisions of courts exercising superior junsdxcuon. Otherwise, the
doctrine of stare:decisis makes no'sense. The decisions:of this.court are bmdmg upon.
anid must bé followed by all the state courts of California.,

Sin¢z thie United States:Supremme’ Court has 1o established .power in federal or tribal law:to'directly:
review the decisions-of tlie Ak-Chin Indian Community Courts, it:does not constitate:a supenor:
Junsdxctlon withiin the meanmg of the;doctiine of stare: decisis: Il'herefore, contrary to common bellef
its decisions are not directly binding:on thetfibal'courts as: bindingprécedeiits iifider the doctrinie of
stdre desisis..

Second, Windsorand Obergefell are cases deciding the meaning of the Due Process Clause'of the Fifth,

Amendment and the Due:Process.and Eqial Proteétion Clauses of the Fouttesnth-Amendment |
respectively. Noiie:of these constitufional clauses directly applies-fo any. Indian tribe. By its terms the
Bill of Rights:of the;United States Constltutlon, incliding the Fifth Amendment, only applies to the
federal government and does not directly apply to Indian tribes:: Talion v Mayes, 163 U.S. 376:( (l 896);
Barron.v: Baltimore, 32.1).S. (7.Pet.) 243 (1833). By their express terms the, ‘Duié Process: Clause and
the Equal Protection Clause of the Fourteenth Amendment only-apply to:a State;-a term the Supreme
Court has refused to-find inicludes.an Iiidian Tribé, Talton vi. Mayes, 163 1.S. 376 (1896). The |
Comnmmty attempted to:make a similar point by-arguing thatIndian tribes:are:not a part-ofithe United.
‘States:Constitution and:it$ provisions thérefore do tiot apply to thert. While the coriclusion the
Coxnmumty advances;it: mostly correct; it is not for the-reason:that it argues. Itis not that the
Constitution:does not apply ‘to-them, it is: that the parheular provisioiis' ‘of thie Bill'of nghts and thie

Foirteéiith Ainendment relied upon here do not..As the Special Master pointed out at the: heann]gs the:

Thirteenth-Amendment prohibiting slavery or' mvoluntary servitide anywhere i the United States

unquesnonably apphesﬂo all Indian tribes; including the. Ak-Chm Indian Commumty, and courts havé| i

so held..In re Sah Quah; 31 Fed. 327 (D.:Alaska 1886). ‘Thus, at least.one - provision of the United
States Constitution unquestionably: ‘applies directly to tribal governments,

Apparently recogrizing that stare decisis does-not bind the Ak-Chin.Community Courts to follow the ||
decisions in Windsof atid-Obergefell, Plaintiff also:offers a'different and clever reasor hy"f.hey, shoul
be-bound - mcorporatmn* She argues that this Court must-follow those décisions™*because. Ak-Chin’s

Tribal Conititation appeers to-ificorporate; federal constitutional rights'and the Indian Civil nghts Actc (|

(“ICRA" ;intofribal law?” Amended Special Master Brief for Plaintiff Cleo: Pablo;

is somie force 10 the incarporation argument, as discussed. below, the Special Master canniof: accept and |

recommends that the Community Court reject the: bald and sxmphsuc maniier in-which the Plamtlff
advanced her incotporation argurdent. Stie simply. assumes that-since Article IX; Section 1 of the
‘Constittion:of thé: Ak-Chin Thdian Commiinity,. like Article V, Section. 2 6f the pnor Articles of
Articles of Assgciation of the Ak-Chin’ Indlan Commumty, incorporates;the;provisions of the’ Indiati

yd.couirt of superior Junsdlctxon which Holds:the powe. ofi‘

1 4 :
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Civil Rights-Act 0f°1968, ittherefore ificorporates the Due Process and Equal-Protection gnarantees of(

the Fifth Amenidment and the Fourteenth Amendment and makes them verbatim the law'of the Ak- |/

Chin Community. Nothirig; could be further from the truth. ArticleTX, Section: 1 of the Constitittion o

the Ak<Chin Ifidian Community and Article V, Section2.0f the ptior Articles of Articles:of As_sdqiaﬁo_;'li

of the'Ak-Chin Indian Cominuinity iricorporate the provisions.of the Indian-Civil Rigli't’s;.Actsofﬂ'QGS,

notithe Bill of Rights or the Fourteenth Amendment. This fact is:demonstrated by, the variance between'|

the Indjan Civil Rights:Act (and Aticle X, Seétion 1) and the Bill'of Rights (as-well as the Fourtéenth

Amendriefit) o certain key issues not directly applicable to this case, such asthe lackiofavightto  |:
appointed counsel, the lack:of an-establishi éﬁtﬁlalfsé,'theilﬁqkigfzanx‘g:ggg~.jg;y.zrgquirement;:1he lack: .

of anyrighit to bear arms either in'defense.of self or Community;

the lack of any.civil jury teial |

guarantee, and thie greater guarantee of a‘jury trial in criminal cases than‘exists under the.Bill of Righis.

And, of course, there exists no paralle] to the provisions of the Third Aniendinent jprohibiting the
quartering‘of soldiersiin private homes. I fact, the Indian Civil'Rights Act'was passed in-1968
precisély becavse the federal constitutional Bill of Rights did not directly apply to the.Indian tribes,

of federal law; it i§ most porfions of the rights:guarantees.of the Irididn Civil Rights Actof 1968 which

Article IX incorporates, notthe féderdl coristitutiondl provisions of the Bill gfiRighis:oi:»ﬂie;Fdﬁlné”emﬂ,

Ameéndment, Thus; one: fairly could say that-Article IX incorporates.some federal ]aw,'v;{s:pegiﬁpﬂ ly the
Indian Civil Rights Act of 1968, and makes it part-of Ak-Chin law, but"jt;dhesnaf:‘-incoijdﬁte}ény

portion of the United States. Constitution. Since Windsor-and Obergefell putpott 10;interpret the federal;

constitutional Due Process and:Equal Protéction guarantees rooted in the Fifihvand Fourteenth | .
Amendments, they.do not directly ‘interpret the meaning of the §ame:guarantees found in either the

v

Indian Civil Rights Act of 1968, 25 U.S.C. § 1302(8), or the meaning of those guarantees in Article IX!

Thiss, asa'technical matter, those decisions do not bind the Comniunity ,C()t'mrifthrbfl'}igh;iucmpo:ﬁﬁtjn;a :

argued by the-Plaintiff:

The:fact that alegal decision:is riot biidifig precedent, does not.mean it.cannot provide persuasive. I

support foi an analysis: Courts'often look: to' the-decisions from otheét non-saperior jurisdictions to
provide guidance:and analysis-éven when they arenot technically binding: In wading throughi the

) yal analyses; courts frequently find it hélpful to follow the lead of judical | ,
explorers'who preceéded:them even.when they are:not bound by their decisions. In this casethe lliis"tory |
and purposes of the Indian Civil Rights-Act of 1968 (which thie Ak-Chif Commimity twice chose to

[ e .

swartip’of difficult leg

incorporate almost-verbatim into its.o¥n constitutional Bil! of Rights); strongly-suggests that _C(iiﬁgr'es;- ,

intended the application of that to be informed by:the fedéral constitutional Bill of Rights guarantees

subject-to-adaptation as legitimate tribal religious, cultural, anﬂ?historical;intercsté',6ﬂi'e'r.wisé.dii':taied.

‘The fact that Congress intended the Indian Civil Rights Act 6f 1968 to.adopt ond s,tgitut.gry;bgsi:sonly o

thoss federal constitutiofial Hights that cold be accommodated with tribal cultural.and fradition without

See; Talton v.-Mayes, 163'Y:S. 376 (1 896._). Thus; to the extent.that-Ak-Chin law incorpomte‘s;ai‘:'y: Body:

== e

il

L

]
I

disruption is evident on the face of the statute in at least two-differerit ways. First, Congress omitted J 1!
|

any Establishient Clausé (dlthough it inichided a Free Exercise:Clause) precisely becatise sorie of the |

Tribes, like Hopi; were:traditionally theocratic'in someé of théirorganization: leewxse,'ﬁlelndllan Civi
Rights Act ofily guarantees:retained counsel in.criminal cases; omitting anyfight to appoifited gounse]
that exists under the Sixth.and Fourtéenth Améndrient precisely because in 1968 few; ifany, Indian: |
tribescould fford to provide the:accused with connsel. See, 25U.8.C. § 1302(6). Thenarid now; mar
Indian tribes have enough troublé finding, affording, and retaining trained prosecuiors; lay or 1aw-
trained, without being saddled with: the additional involuritary burden of.pr_ov_idingﬁ:tlefénse'-com:lse'l~at"
tribal expense. In short, by thie plain terms.of the Indian Civil Rj) this:Act p£'1968,<fCongrés's,'intFnﬁed
assure that Indian tribes would afford federal-liké giiarantees of the described statufory rights where

- ‘8;

L
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they-could and where not-inconsistent'strong competing tribal interests: The federal Gourts have |
reco gmzed that -purposé and’have held that short of cases:of detention:governed by the habeas: cOorpus ki
jurisdiction afforded by ICRA, 25 U.8.C. § 1303, Congress meant to Icave to'the tribes thie difficult |’
work of nccommodatmg the federal statutory rights guarantees:of the. ICRA with competing tnbal ¥
interests. Thus; in Santa:Clara Pueblo v. Martinez, 436'U.S.-49:(1978), the Usiited States Supreme
Court ruled,.in another case involving:the same: Equal Protection:guarantees of ICRA, that: federal
courts lacked jurisdiction to-hear individual rights:claimsseeking:to assert: rlghts under ICRA where not|
brought under the habéds corpus Junsdlctmn to.challenge. détérition. The: opinion for the Court i in the i
Martinez case suggested: )

By not exposing tribal officials to'the fiill array of federal:reniedies available:to redress :
actions of federal and state.officials, Congress may:also have considered that resolution 1
of statutory issues under 1302, .and particularly those issues likely to-arise in‘d civil i
context, will ﬁequently depend on-questions.of tribal tradition and custom: which tribal
forums may be in:a better posmon to'evaluate. than federal ¢ourts. Our rélations. with the ¥
Indian tribes have:"dlways been:...... anomalous.. . ; and of a complex character.” . :
Althiough we early:rejected the’ notion thiat Ind1an tnbes ‘are "foreigi states":-for
JunsdlcuOnal purposes under Art: I, ... ., we have also:recognized-that the:tribes remain !
quam-sovere:gn nations which, by govcmment structure, cultire, | and sotee of
sovereignty-are-in many ways: foreign to the constitutional institutions: of the Federal and i
State Governmients, . . .. As;is supgested. by 1 the District Court's; ‘opinionin thisicase, . .
efforts by the federal Judlcxary to apply the: statutory prohlbmons -of 1302:in-acivil
context'may substantially interfere with-a tribe's ability to maintain itself as a culturally
and polmcally «distihct entity.

Marting, 436:00.8, at 71 (intétnal citations omitted). Thus, in Martifez, the United States Suprerr-e
Court suggested:two-pringiples. First, the Indian. Civil nghts,Act of. 1968, 25 U:S.C. § 1302 explressly
imiposed.on Indian tribes the stattitory- obllgatlon to afford: all.pessons'with-whom. ey dealt some of
the rights afforded by the’ federal Bill of " R_ightsfparncularly incthe criminal context: Second; it expressl
recognized. that ifi-the civil comtext, mcludlng of coutse: .domestié¢ rélations, Indiari tribes, while: bound
by the statutory Due Process and Equal Protection: guarantees of 25°U.S/C. §13! 02(8), ‘must be free to’
interpret and apply ‘theni’in 2 way that does'not “substantially interfere: with-a fribe’s. gbility to: rnamtam:
itself as a culturally and politically distinct entity.” Unlike:federal and state. governments: which! are
formed from pluralistic:commuinities composed.of inany and-variéd racial, ethnic, religious and. cul
groups,'most Indian tribes, and in'particular the Ak-Chin Community, frequently’are composed of
homogenous pcoples of-common cultural jlmgu:stxc, and réligions oriéntation whose céiitral strugglc
' : : ; nvaders or perhaps; more: chanfably,
uiidocurrerited i xmmxgran s)"‘has béen to ve caltural and. polltxcal idenitity 2 as
distinctive people-and: nations, The Marﬂnezdecxsxon recognizes; honors; and facilitates that 1mportant:.. .
tribal objective., ‘

Et‘

As'a consequence of Mdrfinez, the'Special Master undérstands the: statutory Due Brocess and Equal E’
Protection guarantees of 25 U.S.C. §1302(8) (as well as the:constitutional guarantees of:Article lX
Section 1(h) of the Constitution of the Ak-Chin Indian Community’ which-mierely iticorporites: and ,
adopts the provisionis of 25'U.S.C. §1302(8)) to require that the Conimunity follow the tests: employed
for federal consututmnal Equal Protcctmn and Due Process guarantees under the Flﬁh and Fourteenth

[y S e o o
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maintain itself as a culturally dnd pohucally distinct: entity.” “This. substantial interference-test rerquues |
that the Community:must show more than'merely asserting its sovereign right as an Indjan tribeto be
differeit. The claimed intérést mtist substannally ihterfere with: deep seated values'in the Commumty S

culture; history or pohtmahdcnmy asa: separqte people Under thls test, therefore, the mterpretatmn of’

|
federal mterprctatxon of the: nght in questxon would “ substanually mterfcre thh a tribe's ablhty to. i
|
|

bﬁered in_ W‘ ndsor and: Oberge:fell presumpnvdy should be followed by Indian tnbes in applymg -and
‘mtérpreting the statutory Due:Process and Equal Protéction tees:0F 25 US.C. §1‘302(82 (?Ls,ivell ,
as ﬂagfg_onsutut;onal gua'rantees of Atticle IX; Sectloq 1ty o of the’Consututxon of the Ak-Chin Indian:

Community presents evidence of substantial interference with' the type of tnbal mterest descﬁbed in ||
Martinez, In that sense Windsor-and. Obergeﬁzll are informativé and.persuasive, butnot bmdmg j

1
While the preceding discussion stggests that the Plaintiff”s argument that the Comniurity is boulnd by |#
Windsor and Obergeféll.simply fails as-a matter of law, it also does not support the: Commumty S 3
argument that Ak-Chin'is free to'simply i igriore- -Windsor and Obergefell tintil such tifiie;s the. :
Commumty Counc:l decldes, in the excrclse of fhe soverel gn authonty of the Ak—Chm Commumty, to|’,

Protectlon set forth in. the Indxan Civil nghts Aet of 1968, 25 U.s.C. §1302(8) asiwell as; 1he ' ;
constitutional guarantees of Article'IX, Section 1(h) of the Constifution of the Ak-Chin Indian- '
Comimuriity which mérély mcorporate and adopt thé provisiotis of Section: ]302(8) :

The:Special Master need not ré-canvass in detail the analytical, ground plowed by Justice Kenncdy in
his: path-breakmg decisions for the majorities:in Windsor.and. Obergeﬁell Suffice it:to say that those

casesitaken collectively stand for-two propositions. First, freedom 10 marry.constitutes'a fundamerital
liberty ‘interest protected by the Due Process guarantees. The freedom to marry: constitutes.an
individual fight existing.independently- of. the marriage partiét, As:a vihanimois ‘Utiitsd States. Supreme:
Court held'in Loving v. Virginia; 388 U.S, 1:(1967) (declaring unconstitutional stafe laws prohibiting,
interracial mattiage o Due Process:and Equal “Protéction: grounds)

Thie freedom to marry ‘Has. Iong been recogmzcd as one of the vital ‘personal nghts T
essential to.the orderly pursuit.of happiness'by free:men. t

‘Marriage js.ong-of the "basic’civil:rights:of;man," fundamental to our very existence and|
survival, Skiriner v, Oklahonia; 316 1S, 535, 541 (1942) See alsa Maynard v, Hill, 125 }'
U.S. 190:(1888). |

\ !

Loving, 388 U.S, af 12, While this individual freedom to marry: isicertainly-importantto the: survllval of v
the species since it fm'thers child bearingand upbnngmg, it is ot limited to:that PUIPOSE since: marual i
unions represent the:foundation: of almost'every-society’s social:organization. irrespective of children. i
Thus, adults whoare beyond their child bearing years fully share this vital personal right; wh:chELovmggt
called on of the basic.civil rights.of man, with those who can still coiiceive and rear-children. The .
analysis of Windsor and Obergefell simply builds on the recognition.in: Loving that the individual right l
10 miarry- constitutes e fiindarnental: right and one of the most imiportént civil rights of all persons* Itis
therefore protected as a fundamental liberty by the:Due Process.guarantees. Second, as in Lovmg, ‘the:
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decisions in Windsor and Obergefell found the:governmental interests offered to: ‘support: ithe burdens
that federal and'state govemients: purported to place.on this individual: right 16 marryiin: each. case
=woefully inadequate to overcome the harm dene to'such a basic: nght. In-Loving, ttie Court concluded
its opinion as follows:

To deny this fundamental freedom on-so urisupportable a basis as the racial
classxﬁcatlons embodled in these: statutes clasmﬁcanons 80: ducctly subversxve of the

thie State's cltlzens ot' hberty w1thout die. process of law. The Fourteenth Amendment
requires that the'freedomof choice to. marry notbe:restricted by invidious;racial

discriminations. Under ourConstitution, the freedom 6. matty, or-tiot: Tnd¥ry, d-person.of ; -
}

another race resides:with the individual and cannot be mﬁ-mgcd by the State.

Id, Echoing.the Lovmg opinion, Justice Keénnedy’s opinion for the majority of the United States,

‘Supreme Court in Obergefell expressly rejected.the existence of any legitimate, governmental interestin

dlstmgmshmg ‘betwesiis opposite-seéx;and saine-séx marriage and-eloquently concluded:,

No uiiion.is'more profound than mafriage, for it embodies:the: hlghest ideals oflovc,
fidelity, devotion; sacrifice; and family: In-forming a‘marital union, two people: become:
something: preater than orice’ they -wete: Assonie of the petmoners in thesecases
demonstrate, marriage embodies:a.love that-may endure:even past. death. It-would
misunderstand these men and-womnien to say they disrespect | the idea:of. mamage “Their
pleaiis that they:do respect it; respectiit so deeply that they seek to find its-fulfillimeént for
themselves: Their hope is not to be condemned to live in loneliness; excluded from one
of civilization’s oldest institutions. They-ask for equal dlgmty in the eyés of the law. The

Constttuuog‘,grants them that right:

opuuons in W‘ndsor and: Gbergefr'ell ﬁnds that denymg same-sex couples the same ¥5l
enjoyed by oppos;te-sex couples serves:fio légitimate governmiéntal.interest and there
fundamental right in violation of the Due Process guarantee and invidiously.discriminates: i
same-sex couples in way that unjustifiably-disparages them and thieir relationships ifi violatiofi of Equal
Protection guarantee:

Since Martinez suggests that the Equal Protection:and Due Pr cess; guarantees of the Indxan vaﬂ
Rights:Act of 1968, 25 U.S.C. § 1302(8) and inferentially Aftick |
of the:Ak-Chin’Indian Community (which:merely incorporate: d;adopt the provxswns of Section-
1302(8)).require the Comriiinity'to- follow the tests employed.for federal consfitirtiorial; Equal
Profection and Due Pracess:guarantees under the Fifth and Fourteenth-Amendimentsiand to aﬂ'ord the

compelling:tribal interest-and shows how the federdl intérpretation of the right'if question wouId
“substantially-iriterfére with p°tribe’s ability to'maintain its¢if as'a culturally and polmcally dlsunct

1
sané protections;that federal ‘ot stite governmerits:miust afford uniless thie: Commuruty dcmonsttates a }
|

entity;” ‘the.qitestion posed for the. SpeclaI Master is whether the Commumty has offéred’ dny ewdence o

or'explanation: that would Justlfy ‘a.departure at Ak-Chinfrom the/interpretations of Equal. Protechon
and Due.Process offered in Windsor and O .bergefell and whicther whatever justtﬁcatton was oﬁ'er[ed
satisfies the Martinez-test of “ substantially interfer[ing] with:a tribe's ability to.maintain itself as:a
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culturally-and politically distinct entity.”

As discussed above, Windsor. and. Obérgefell were based on two separable holdmgs (l) that the !
‘individual righf to marry constitutes a fundamental right-of'liberty: protected by-the Due Process ‘
guarantees;and (2):that governimental prohlbmons oOn safe-sex marriages unlawfully ‘burden the

furnidamental right to marry and-invidiously.and illegally discriminate:against same-sex:couples: without,

furthering:any legitimate:governméntal ifitefest, To test thé adequacy of the: Justlﬂcat:on offered by the
Cominumity in this case, the! ‘Special Master'tums to the Community’sjustification relative to each of
these holdings. |

‘Surprisingly, atthe: heanng the Commiunity. dénied the existence 6z any- individual: nght to fiafiy-asia |,
fundamental nght of liberty protected by the Due Process guarantees of either25 U.S.C. § 1302(8) or
Article IX; Section 1(h)-of the Conistitution of thé Ak-Chiin Iridian Commumty Whenpressed 2810

whether the Community could lawfully.deny to-all Ak:Chin.members the right to.  mary by prohibiting:

marriage:of allkinds, the Community argued that the: Commiunity Council could do 50 since the ,
individual right to matry was not:a fundamental nght protected anywhere by Ak=Chin law. Thus, the |
Commiutiity argued that the. Cominunity: ‘Counéil, in exercising the sovereign of the:Community

could:simply prohibit:all marriage. “Thisarguvient fio-doubt would come as &' ‘great’surptise t6:most,

Commumty members and would seem:completely inconsistent with: the: cultunes and' tradmons of the; |.

0’odham peoples who compose the Ak-Chin Indian Commumty

The core-of the Community’s-argument was simply that’ ‘marfiage:was Hiowhiere énunierated i ineither
the Constitution of the, Ak-Chin Indian‘Community. or the Indian Civil Rights Act.of 1968 as a
fundamental right. One need look no. further than the Constitution of the: Ak:Chin Indian Conimunity t
demonistrate that the argumient offered by Community-is legally‘unsound and must be rejected. thn
the:Ak-Chin Community- formulated.and adopted:its Bill of’ Rightsin ArticleTX of the Constmmon of

the:Ak-Chin Indian Community; the: Commumty ‘went beyond the: guarantees:of the:Indian: Civil. Rxghts |

Actof 1968 and éxptessly provided in Section 2 that “[t]he enumetation of certain’ nghts in thls|

Constitution shall not:be construed:to deny ‘or diminish other rights retained by enrolled members of theé:

Ak-ChinIndiin Commumty » A more; unequxvocal rejectxon of the ,%Commumty s argument is hardto |/
imagine. Plainly the - people’of the Ak-Chin' Commumty sought to reserve to'themsélves certain ‘
fimdamerital riglits that weit beyond thiose éxpressly enumerated in the Constitution. The: Speclal
Master agrees. with Loving, Windsor, and Obergefell that: the individual right to.marry (pérhaps’ togetherf

with-certain political nghts of: parncxpatlon) coristituté the miost fandamental right on which any!peoplr-, :

indigenous-or western, is'founded. Thus the Special Master recommends.that the Community Court
firid that the individual righit to marry: constitutes.a fundaméntal hberty of all adults protected b)’i the
Due Process guarantees of both Artlcle lX(h) of the Constitution:of' the. Ak-Chindiidian Comnmmiity
and the Indian Civil nghts Act of 1968, 25 U S.C. § 1302(8). B

Finding that all-adults possess an individual. Jiberty to marry under Article:IX(h) of the: Consututmn of}
the Ak-Chin Indian Community and the Indian Civil Rights. Act.of 1968 25U:S.C. § 1302(8) does notf;
however, answer the much harder question of whether and when the Community can burden theu' !
choice of marital partners. Loving cléatly broke 1mportant ground iri this areria by holdmg ‘that the
states lacked any legitimate governmental -interest in prohibiting the selection of & marriage partner
baséd.on race.. At thé hearing, the. Commumty appeared to'tecognize that the Due-Process and Equal
Protection guarantees of Article IX(h): of the Constitution 6f thé: Ak<Chin Indiari Comirunity and the
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Indian Civil Rights Act:0f 1968, 25 U.S.C.§ 1302(8) litit the Community’s. domestic relations powers!

under Article IV(h) to-some.extent since it appcared to concede'that the Community-could not, |

consistent with the Due Process.and Equal Protections guarantees; prqublt interracial miarriage.® S
the question posed here is whether prohibiting marsiage to-a person of'the same;sex protects and '
furthers any- compellmg ‘governmental interest that would justify the burden it pIaces on the execise of 1
the:individual.right to marry and therefore: ‘whether discriminating:against same-sex-martiage’ in/favor |}
of opposite-sex matriage can be justified as furthering thiat interest. Mercifuily, the Special Mastler née;
not consider that questlon in the abstract:since‘the re_lectlon of any legitimate federal o state interest

P

supporting the prohxbmons of same sex marriagesiin. W‘ndsar; and Obergqféll already canvasscd most;| ,

of that ground The iculated here, derived from Martinez, basically suggests that Wi nd.s‘ar and
Obergqﬁzll ‘shiould be follawed imless the Comitiuriity. can shiow.some distinctive, compellmg teibal
interest:that indicates following:the Windsor, and Obergefell interpretations of Due Process and- Equal
Protection would; “substantlally ifiterfere with-a tribe's: ability o maintain itselfias a culturally and.
politically distinct enfity.”

Before examining the evidence offered by the Community, the Speclal Master:notes that he can
imagine this Martinez-test bemg ;satisfied in some circuimstances in ways that might’ perxmt tribés;to
burden, perhaps-even severely burden, the individual right to‘marry.-For example, one-canimagine a
very-small tribe with a blood-quantuin. cmzenshxplmembershxp reqmrement that has 4 rapidly
dwindling: membership base caused by ‘exogamous; marriage;(that is; by marriage:ofitribal members to|,
‘pérsonsioutsidethe’ tnbe) One-can’ imagine in that dire situation thata tribe; nught Iegmmately both
prohibit and'even severely punish:exogamous-marriage of its:remaining members.in ‘orderto increase
‘the:tribal populanon basearid prevent the tribe from: marrying itself out of existence’ through
eXDgamous marriage. One:might-even'imaginein such dire:circumstances that the tribe might seek 10
increase its dwindling population-base by prolub:tmg SAme-séx mamage, at ledst for its: memberls of
child bearing age, Whether such: -a prohibition on’same-sex-marriage might satisfy the: Martmez-test .
negd not be:decided here: It is'sufficient'to note:that such'a casé offers a substanna]ly more: dxﬂicult and,
compelling set of issues than those raised:in Windsor and- Obergefell: Likewise, in those suuatlons
where cifizenship/membershipis:reckoned not mersly: through blood-quantum or finneal descent but
-speclﬁcally through father.or mother:who must be:a tribal member, thetribe:may have a:more:

compelling interest in:the;nature:of the family than'might exist iinder federal or state'law. Ltkemse, fori:

= r._ﬂ

Indian tribes with strong:clan structures, particularly where- incest-based. cultural protibitions are clan, !
detived from theclar membersh1p of both father and; mother, one;can unagme, strong:cultural. | J4
-arguments:might raise concerns about same:sex: marriage. For both this concern:and the precedmg one; |
related to.citizenship/membership; any tribal tradition or law that permits-exogamous’ marnage mxght i
ameliorate the strength of these claimed interests. Likewise, a- hypothetical tfibe-whose origin: story
expressly prohibits same-sex relationships (the ‘Special Master knows of none), might: have:a: stronger
clairii to aveid the:tesults of Wikidsor-and Obergefell to: maintain its cultural distinctiveness.. Fmally, if
amage automancally conferred tnbal cmzenshlpfmembershnp a'spouse; that fact would: Taise a
‘considered by Windsor and
:Gbergeféll. For a carefil analysm of many. of the distinctive: tnbal ‘interests raised:by ‘same-sex: ,
marriage, sée Ann E. Tweedy, Tribal Laws & Sane-Sex Marnage “Theory; Process, and Conrenr 46 ?‘
Colum. Hum. Rits. L. Rev: 104 (2015), written before Obergefell was decxded

10 Nothing:in enhcr this sentence or this report should be read to suggest that the. Commum!y Council could not: prlohiliii oif;;’
providé. penalu&s for mirriagé with non-memibars if it déemad such heasiités necessary to malntain the Community as'a
distinet coltural and: political entity.

|
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-governments lacked any legitimate governmental interest'in differentiating between same:sex-and _
opposité-sex tiarriages:and théreby burdemng the nght individual right to marry- doesnotmean that i k
all.circumstance tribes similarly lack-any compelling tribal interest for doing so. The question in each | ;

“The Plaintiff apparently érgues that Commumty prohibitions oh same-sex; inafriage never can: satxsfy
the Martinez standard because, according to the Plaintiff:

This discussion stiggests that mierely because: Winidsor'and Obgrgefell hield: that the. federal and:state

case must be, given the culture, history, peogfaphic and demographic position, and political reallty of
each tribe what compellmg tribal interest: does:any. burden on' the‘individual right to marry seek {g
further-and does thie interest dssérted sansfy theMartiviez test.

Historically, “at least 155 Indian Tribes embraced two spiritindividuals, which within.

théir tribal cormunication.” Trista Wllson, Changed Embraces, Changes Embraced? |

Renouncing the Heterosexist-Majority in Favor-of . A Return to Traditional Tivo-Spirit
Culture, 36. A, Tiidian L. Rev. 161, 172 (2012). “Two spmts" references “3rd. gender”
individuals that.existed historically in.Indian communities; where:certain, individuals
could. perform both gender Toles.of male aiid female members. 7d. And riore
1mportantly, two spirits:were permitted to-enter long-ten elationships or marriages
with ottier teibal siiemmbers:of eithier sex. /4, The Ak-ChiniIndian’ Community’s satie-seéx.
marriage ban'does not-adhere to traditional vatues, but represents-assimilation-when
prohibifing same=sex marriage:

cultural tradition. ofirecognizing, honoring:and respecting so-called two'spirit- mdw:duals, partlcularly
common among numerous Plains Indidn tnbes, s the' Wilson article she quotes. sugpests.. ‘The problem,

however, is that Plaintiff conceded-at the: hearing that she'has:no:evidence:and. makesmno a:gument that" -
such cultural traditions were knowrtto,or. hiohored by the various O’ddham peoples who' form the Ak- 1;'
Chin Community: She simply:does not-know one way or the other. i

Origin:stories,. culture; and traditions of eachIndian-community are:distinct and:one cannot: genelrahze
from traditions common among marty. (but perhaps:notall) Plains Indian:tribeés to the cultures and
traditions.of the Southwest'and, more importaritly; to the O’odham peoples who form the: Ak-Chin
Comritunity. The: Martinez test calls, fora tiibally-specific.1 iriquiry itito the cultural practices and
traditions of the:specific tribal- community -whose laws.are: subject to: challe.nge Ersatz, romanticized
pan-Indian arguments simply will riot; sausfy the: Martinez test since each tribé fs different. Thiss}
Plaintiff’s:argument that:“Ak-Chin Indian Community’s same-sex marriage ban does not adhere‘to
traditional values, but represents assimilation- when pmhxbltmg same-sex mamage” completely lacks !
any: mbally-spec:.ﬁc supporting evidehce, scholarship, or.data and: for'that reason cafinot bé: acceptcd b
the Special Master.

did so.

While the Plaintiff generally. has the' burden-of proof in-any constitutional challenge, by showing that
she has‘an individual right:to; mairy and ‘thst the-Commiunity has deiiied her the: ablhty to marry hef p I
same sex:partner and have that marriage recognized for all purposes.within the.Community, she has

shifted the burden to the Commumty to dernonstrate a compelling tribal interest for burdening her rlghl ;

to marry-i the fashion in-which they have by adoptirig Section 9.1.1(B) and refusing to: recogmzc her
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otherwme Iawful forelgn mamage to her same-sex partner on that account. Thus, the Spec:al Master i

course, is whether such Jusnﬁcatxons satlsfy the Martmez test of “substantlally mterf‘cr[mg] witha f

ttibe's ability:to:maintain itself as a- culturally: and politically distinct entity.”

1
The drgumérits ¢fered by the: Commumty {oisupport: its same-séx marridge proliibition. contamed in ;
!

Secnon 9.1.1(B) proved 1o be extraordinarily- meager. The-Community- pnmanly rested on:(1) 1ts ;
sovereigii. nght rinder Article: IV(B) of the Constitution-of the Ak-Chin:Tndian; Commumty to; regulate |

the domestic relations-and. (2) the. claim;:with-which the Special Master agrees; that the Commtm:ty is{!]
not techmcally bouiid by the Fifth-arid Fourteenth Améndmert decxslous in Windsor and’ Obergeféll !
i

The problem with the Community’s:position; however, is that even though'it clearly possesses the

sovereign right to: regulate domestic relations tnder: ArhcleﬂIV(B) to.regulate; domiestic relatxons,| those -

i
f
regulations are expressly made subject the Bill:of Rights adopted by. the.Community in: Article IX of |!

the same docurient,. Even the: Commumty concedes that it could fiot, consistént with'its own _ i
constitutional Equal Protection guarantees; use its.domestic relanons powers to burden the right to -';_ i

marty:by prohibiting its: tembers from: 1mdrrying persons of African-Aurierican deséent: The reason. |
why such prohibitions would be invalid‘is thatthey would serve no compelling tribal mtereet,\even ifa
ma;onty of.the. Commumty Couricil of evei'a ‘majority of the Cominunity-would be, prepared (as thiey ’;
are unlikely to:do) to vote in favorof them. 'So* the‘question: that must be answered hereis:what i
compéllinig tribal interést has the: Commumty .offeréd to sansfy the Martiriez tést of “substantially ,
interfer{ing) with a tribe's:ability to maintain itself as-a culturally-and politically distinct entity.”| Here; '
what little arguriiént and evidentiary support. the Corpmiunity’ ‘has offered teduces down to twor simple |:
proposntlons (1).traditionally the Ak-Chin Community has never had.or approved:of same sex- Mk
martiage and’ (2) a bare riajority of, the Cotmunity in an advxsory referendir voted: ‘dgainst per'ruttin_;:{,;l
same-sex-marriage. '

The support for these‘two propositions is found in three documents supplied-in-Defendant Ak-Chin
Inidian Commumty sDisclosure.of Affidavits, Documcntary, and ‘Written'Materials:(Ak-Chin

Disclosure), filed October 14, 2016 and. rece:ved into the record subject.to the Plaintiff’s. ObJectmn tol:

Defendrit’s Affidavit ExHibits:filed-Octobet 24, 2016. The three: primary doturents involvet two

affidavits set: forthf" Al:Chin Disclosure;; Exlnbxts A & B, and the results'of an:advisory- queshonnmre &,

i
submittéd to the voting mémbers of the Ak-Ehin ‘Community-om the-issue of same-sex marriage. set ‘
forth in Exhibit C.'Exhibit.A is-an Affidavit from'Elaine F. Peters, who.is:an erifolled mémber of the |
Ak-Chin‘Community: and the Muséum Director of the Communify’s Him Dak Department as well asa

Community advisor on. Ak-Chin culture. The:Affidavit, while.not: purportmg to state her personal ‘ 1
knowledge of Ak=Chin culture, suggests that gs part of an advisory committee on the reform-of Ak- i
Chin laws, which ultimately producéd Chapter9, ificluding the prohibition or same-sex. marnage in “!
Section 9.1. l(B) she was tasked with interviewing the Conmunity membershiponithe issue of same- |
sex marriage: Her affidavit states: '

that marriage is. to be conﬁned to a man: and a woman that: mamage between individnals
of the same séx was hot to be condoniéd or.sanctioned.

1‘
ll
8, Based upon my mtemews vnth multlple Commumty members, mcludmg many ' 1
1
i
|
|
|

Exhibit B is an‘affidavit from.Carmen Narcia, the‘Cultural Resources Specialist for-the' Community's
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Him Dak-Department-whose is:also an enrolled. Ak-Chin member ahd whose general: responstbllmes

pitallel those-of Ms, Peters. She: assisted Ms. Peters:ini her: investigation since she was’ employed at thei

time as-an: Oral:Historian in-the same department, Paragraph 6 of Exhibit B confirmsMs. Peter’ s i
statemént in virtually identical language, although Ms. Narcia’s affadavit; unlike that:of Ms. Peter s, |1

does not also-claim to be based on any ‘fpersonal fesearch into Ak-Cliifi ciltiral traditions;and. behefs i

The Plaintiff objected to both affidavits as: largely based on hearsay but the Special:Master received

them into-the record for purposes: of resolving the cfoss-motions fof sunfiritary / judgment. subjeet|to and 1
taking account of those objections. Given the expertise-of both Ms. Peters and’ Ms, Narcia based on |l

their job titles'and the fact that the Communiity.offered these. affidavits.ifi its words %ot . . . tor vahdate
the existence of some unwritten custom or tradition,” but“to document that the Community’s wntten
laws governing marital relations were, and continue to be, the product of extensive. effort to dlscem the
cultural beliefs and practxces of the Community regarding marriage,” the Plaintiff’s objections are not
partictilarly-well taken since the Community apparently have not offered the affidavits to document
uiwrittertribal customs ortraditiori'so miucki ds to provide the lepislative history-behind Secnorlt
9.1.1(B):and to:demonstrate that it emerged from.a-concerted effort to-discem the contemporarjj'
Cormmunity:cultural beliefs arid: practices of the: regarding marriage: Brief of Defendant. Ak-Chin India
Comimunity-inResponseé:to. Special-Master Brief for Plaintiff Clee Pablo, p. 12.

Exhibit'C of the Ak-Chin‘Disclosure:contained the-results of an advisory: ques’uonnatre 1hie: Commumty;
sent'in 201610 tribal members: seelcmg answers:to two questions: (1) “Should the Community's !laws
allow same-sex couples-to be: matried within the corntinity?"" and 2y “Should the Community's law-
recognize same sex marriages from-outside the: Commumty?" As discussed in the preceding. section, |,
the second question-perhaps’ umntentlonally was misleading since the Community’s laws already
required the recognition 'of same-sex marriages from outside the Community. Therefore instead of
suggesting-a change in the [aw.that would’ “recogmze 'such: forelgn same Sex marriages, the second.
question pethaps might have been better and more accurately ph:ased as:asking the .Community Iaw
should be changed to: prohibit the- récognition of same-sex matriages: ftom outside the Cominiunity,
Whatever the defects in the advisory questionnaire. phrasing; the results of the: questlonnalre cerﬁﬁcd
on February 12, 2016 showed ‘64:members (43.54%)-voted yes:on: the first quéstion and 83:(56. 46%)
voted no on the first question while:66‘members. “s. 52%)voted yeson the'second question: and 79

e e 1y e
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member (54.48%) voted no-on the second:question, No explanation was offered:asto why-two: more 1 ;
votes were cast.on the first; ‘question than on the second. ¥

The questionnaire results also-were reported by residence (on or off reservation) and by age (stratified . i

into three categories ages 16-25, 26-54.and 55:or.older). Stgmﬁcantly off-reservatiofi menibers ‘votcd
for changing the Community laws:to'both' permit-and recognize: same-sex-marriage ‘while those: res:dmg‘-
within the: Commumty voted against. such’ change, “This differéiice’is viéwpoiiit miay suggest, but does ||
not prove, that one unintended (or perhaps: mtended) effect of Section:9.1.1(B) has been to force those
who either-dte in or favorsame-56x ‘partnerships to leave the: Commumty, as Pablo: already fias done
withrespect to her.residence. The: resu]ts of'the quesuonnatre stratified-by agealso prodiced: mfmem g,
‘and perhaps $urptising résuits, Both fhiose. who résided in the Commumty sind those bitside wha » were
inthe'18-25:age group favored changing'Community law to both permit:and recognize: same-se:'c !
marriage. By numbers:(bitnot’ percentages) thé strongest opponents appear to:come from'the; age groupl

i

1

containing most of thosé of prime child bearing years, ages 26-54, who'live:in thé’ Community. By
contrast those in the same age category’ living;off-reservation favor ¢hanging: Community law to both' !
permit-and récognize same-sex marriage. Likewise, in the 55:and older category. thiose living on- ;
reservation overwhelmingly (and by the largest percentage) opposed any changethatwould permit or: |*

J'-'_-Z-
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recognize:samessex:marriage while those in the same age category living off-reservation:favored both| ;)

age. In fact all age categories living off-reservation favored both changes except for a divided 22 split |
on recogmtlon among off-reservation 18-25 year olds. The opposition to change.on the issue of same-|}
sex marriage primarily grose from on-reservation-members over the: ageof 25 and .overwhelmingly h
from of-reservation members: over 55, but:not from those in:the:same:age categories residing:off-

)
chaniges. In short, even the elders are divided, and seriously so;: mostly stratified by residence-and not- ‘!:
gl
i

reservation. G

Thus, the question:posed for the Special Master on which to:recommend a decision mvolves whether ;i.

the interests dsserted by the Commnmty and the-evidence adduced to: support thein tise to the! level of |
demonstmﬁng tbat fol_ wmg the lnterpreta on .of the Due Process and Equal Protectlon gunrantees 5‘]

itself'as a- culturally and polmcally dlstlnct entity” under the Martmez test’ and thereby Jusbfy the “fj‘
Community’s départuré from thosé cdses. The-Special Master conchudes.and fecommendsithat the
Commumty ‘Court find that Community’s claimed interests do notsatisfy the Marfinez test. The! '
Commilinity éxpressly disclaiiiis seekirng to-validate or rely dpon “the existénce.of sorie unwntten J l
custom or tradition.” Brief of Defendant-Ak-Chin Indian Community in ‘Response to Special’ Master : *!{1
Brief for Plaintiff Cleo: Pablo, p. 12: 'I‘hus, the Commumty arguriient appears to'be: thiit-when the !
prohibition of same-sex marriage was drafted and adopted'in 2000:the’ cusfoms and traditions:at| Ak- |
Chin-Indian Commumty,fllke every:otherjurisdiction’in:the world-at thattime; liad never.and did not:
recognize same-sex: mamage and the Commumty believed then and now: (albelt currently by a faJrly
nafrow. ma_;onty) thiat marriage should be'between one man and one ' woman. No effort:to vahda{e that |

belief in:tribal-origin stories; cultural 1mperat|ves, cultura] taboos; clan structure or other forms of A

soéial o political organization beyond matriage lias been offeféd by the Conimunity. No explanatxon R
has been offered of what: ‘harms, if any, the’ Communitywould suffer culturally or polmcally ifi 1t o

-acknowledgcd Ms. Pablo's nght tomarry t6 love of her life. While' Ms. Peter’s affidavit states that her i

‘belief'arises not merely from her’community discussions, including discussions'with elders; but! 'also
fromi her “research into AK-Chin cultural traditions and beliéfs,” shé fiever states éxactly what those i
cultural traditions and beliefs:were, their source;and origin;'and their 1mporta.nce in.world wews of the!:
various O’odham peoples comprising the Ak-Chin Comniuiity. Martinez t requlres miore thiai merely |
trotting out culture and tradition asitrump-card, If requires establishing the precise: tribal-interest; that L
would be impaired by following federal and state interpretitions 6f federal constitutional: nghts l1ke
Due Process and Egual Protection.

The Community’s bald‘and unsupported assertion of an ill-defined and poorly substantiated Ak-Chin |;
culture-and tradition, agamst sanie-sex marriage is. further uridércut by two obsérvations. First, at least -
one other Indian tribe containing large: ‘numbers’ of Q?odham peoples; the:Salt River Maricopa Indlan t,

‘Community, has afready legalized same-sex marriage, apparently finding itho major threat to'the i

cultural traditions and political-integrity of the community, SRPMIC, Code 1976;

Addltlonally, thé:Special Master was advised atths heating ‘that Ak-Chin’s: nelghbormﬁ O’Odham il
-community, the Gila:River Indian- Commumty, recently ‘had been: poised 1 fo do the same’ thmg, allthough[ !

that effort apparently ‘has:stailed; temporarily’or.otherwise. Whileof ‘considerable less force ngen the [

importance of tribally-and culturally specific:decision: making:on'these questions; the Special. Master |

also notes thatother-Arizona tribes'whose: peoples are not: culturally or lmgmsucally O’odham have 'J

also pertmtted and recogriized same-sex marriagé: According to the Plaintiff; these incliude Fort i Ii' i

McDowell Yavapai. Natlon, Pascua Yaqui Tribe; and White Mountain Apache Tribe: See Fort
McDowell-Yavapai Nafion, Law & Order Code; 2006, § 10-11; 5 PYTC § 2-10(A), White'Mountain
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Apache, Domestic Relations:Cods, 2015, §1.3; Sant Cerlos Apache Tribal Constxtutlon, Art. §, § XII

Supreme Coiit:tendeted the Overgefell decision, at léast 12 tribes already had recogmzed same‘Tsex

marriage, See Ann E. Tweedy,. Tribal Laws & Same-Sex Marriage: Theory; Process, and’ Conrenr 46
Colum. Hum. Rts. L. Rev. 104, 110-111 (2015) Thus, tradmon, cultire and inertia do.not appear to |
have prevented recognition of same-sex 'marriage among tribes nationwide and even before: Obergefeﬂ ,'
required:it.of states,

|
|
!
(1954). Additionally, one:scholar notes:that as.of her writing in an article published in 20185, before the 1;
i
|

The Commuriity’s cultire and tradition drgumént is-fiirther séricusly-undercut:by the fesults 6f thc very,
advisory questionnaire the Community invokes to support it. If any widely held and deeply felt cultural;i
tabod-and tradition existed among the peoples of the Ak-Chin Community against same-sex: mamage |
derived from their O’odham heritage; one would not expect nearly half, well over 40%; of the I i

Community to be wx[lmg to change-itto “bith: ‘pérmit and recognize same-sex marriage at Ak-Chin. Yet,,
that'is precisely what the‘Community’s questionnaire demonstrates. ik

The further problem with that questmnnaxrc is that it assumes that the.issue of same-sex marnage like |

the question.of whethér to.create 2 casirio or a hotel or an Ak-Chiny pohce or'firé department, merely |i:

constitutes a question of policy; on a which a majority of the Community-or the Community- Cot'mcd

generally should govem, rather than a question of constitutional right. Pablo’s: rlght to marry protectedt !
as a fundamental liberty by the Due Process guaranteos of Article IX(h) of the Constitution of the Akl

Chin Indian Commumtyxand 25U.S.C. § 1302(8) is not. sub_]ect to.the majority vote.of the: Commumty.,;,

‘The. Commumity does not get'to vote-on her choice:of 8 marriage partner any more than she: gets tovoté:,

on thieit-choicé of a.spouse. Surely,in 1967 ‘precisely: the same drguments offered; by the Commumty i
here could have becn and were made by the: Commonwealth of V'rgmxa agamst the mamage ‘of the :

extraordmar:ly strong; (albe:trlmmoral) t:radmons agamst it gomg back foifs. hxstoncal slavery ']‘ "

traditions, ard a majonty of Virglmans il 1967 ‘probably: woitld have voted: agamst interraéial: marriage |
if afforded that opportunity by referendum or.aquestionnaire like that.employed bythe. Ak-Chin-
Cominunity, none of thesé considerations Pprevented the United Stdtes Supreitiz-Couirt in Lovmg|v
Vz‘rginia from validating the fundamental hberty shared by eachiof the Lovmgs to marry. The. same was
trué in-both the Windsor and the Obergeﬂzli case; althoughi national pubhc opinion:supporting: same-sex
marriage had'perhaps become more supportive of that institution:by the time Obergefell was decided ]
than nationat or Virginid opinion was of inteiracial marriage when Loving validated that nght to'man'yl
in 1967,

_“" —mmTLwirem

The:absurdity of the Community’s-argument is evident by considering other rights protecied by-Article :
IX Section I(h) of the/ Constitation of thie:Ak=Chin Indidn Community and attempting to.apply’ the
Community’s defense:to those riglits, If a member of the Ak-Chin.Community sought to: abandon
traditional O’odham rehglous and culturai‘traditions.and becoine: Jewish, Muislim,:or Mormon could hiis
fundamentel right to free. exercise. of religious guaranteed under. Article IX, Section 1(a) be demFd )
because there had never beén a Jewish of Muslim or. perhaps even Mormon Ak-Chin member. and a
majority opposed the practice? Surely not! If a' majority of the Community believes the: acquittal of a |
defendant on a serious criminal charge simply was outrageous and that the judge-or jury got it w'rong, ;
cand majonty of either'the Comiiunity Council or the mieriibers of the Ak-Chin community: vote to ¥
have him tried. agam despite his right under Article/IX, - Section.1(c) not to be placed in. Jeopardy] thc:e:l i
for the 'samie ciime. Again, the answer is obvmusly no. Certamly, if the Commiinity could save money ‘
thereby, .a majority of the: Community Council and-perhaps the Community.members might vote to
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condemn private prOperty fora commumty project, like a police station, & health facility, or 4 fire
station, without paying the just compensation for the property so. seized fora pubhc project as
consututmnally tequlred Artlcle I"X Secnon l(e) Should they le.gally be perrmtted to do 50, merely

are expressly des:gned to hmtt majontanan govemment ﬁ-om tramplmg onthe nghts ofmmormes of :
any soit, whethier they.are: ‘the minority of one in the case of our hypothencal landovmer; or cnrmnal I
defendants who are accnsed of disrupting the community, or tribal member adherents t6. rehglons that| -
at least are non-traditional and may be strange'or even perhaps abhorrent to the majority.of the H
Community: Each is-entitled tohave their tribal:constitutional rights protected from the ma_]ortty Their [-!
tribal constitutional rights are not subject to. ypopular referendurn. Yet, the atgumient offered here by the;g?,l’
Commurity reduces:down to the simple: claim that same-sex marriage was virtually-unheard of, :",
unknown, and unapproved (perhaps like Judaism and Isla.m) i'2000 when-Section 9:1. l(B) was 1l
adopted and remains:disfavored today by a slim majority-of the: Commumty Thesimple: answer to-that)
argiimerit:is that like freédom of feligion, Tike the. protections-agairist double jéopardy; and like the ]
protections of private: property. from takings for public purpose without just.compensation, Pablo s i
fondamerital right t6 matry ¢ofisfitutes d libetty protected by thé Dié Process Clausé of Article I 1
Section 1(h) and-emphatically is.nof.a propér subject community approval or dxsapproval Her nght to
engage in pérhiaps the rivost fundamienital telationship of all persons thérefore is not and was not up for|!,
vote! The Special Master recommends:that this answer shotild be:supplied by the Community Court. |’
1

Surpnsmgly, in its'brief and°argpuments the Community did not rely on the one argument about.same- 5
sex marriage that does.mark a distinctive. Comimunity political interest — its'membership rules: Thxs 34
concern instead was raised on his. own motion by'the Special Master. Specifically, and somewhdt
uniquely; Article II, ‘Séction. 2(b) of the Conistitution"of the. Ak-Chin‘Indian Community. permits a
person who is quarter-blood Indian who'is:notenrolled in any other federally:recognized tribe: who has
been mirried to thie saine enrolled Ak-Chin imeinber for-at least 20 Years-and: ‘whotesided on the;, Ak--
ChinReservation to be adopted into;thie Ak-Chin Community-as an enrolled member:if “approved: for
membership by a'majority vote of the registered:votérs of the Ak-Chin Indian Commiity, prov:dcd
that least thirty percenit. {30%)-of those entitled to voté shall vote in.such.dn election:” ‘While. “°|t
applicable to Pablo, sincé her partiiet; Roy; is non-Indiasi, in some cases. marriage at. AK-Chin can creat
an opportunity for tribal citizenship/membership that creates a tribal interest not considered in either
the:Windsor or. Ober;gejéll cases. If Article [T, Section 2(b) created.a right to cmzenshlp/membershlp iy
the Ak-Chin community derived from:marriage, same-sex marfiage poss:bly mighit bave posed a lhreat '
to the political distinctiveness of the: Community. of the type:- Martinez envisions: However, smce‘.,at‘ !
most, Article II, Section 2(b) créstes only an:Gpportunity at the énd of 20 -years of 1 marriage: and
residence within the Community to have:the/ Gommunity vofe on citizenship adophon fora very) 1 narro'
class of people and the: Commumty is freé t6 vote:down:the membershlp apphcatxon for any- reason th
Special Master does not-believe that'this unique consequence of marriage at Ak<Chin represents the *
kind of distinctive tribal interest thiat satisfies the Martinez tést.

=7 ,
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As a consequence of the; forégoing discussion, the Special Master détermines and récommends' thax the
‘Community Court find that the Community, has presented no-distinctive, compelling: tribal mterest that
would satisfy the ‘Martinez'test and justify a.departure:from the- présumption-of the Indian Civil Rxght
Act of 1968 (and thé Ak-Chin.Bill of Riglits which incorporatés most of it verbatini in Articlé D{, |
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Section 1 of the Constitution of the. Ak-Chin Indian community) that the Community must follow the,
intetpretation of the Equal Protection.2nd Due Process guarantees offered. in the Windsor and

Obergefell cases, That determination requires that the. Special Master-to answer the Dispositive
Question in the aﬁirmatlvé and fecomimend that the: Conmimunity Court find:that'the rightto marry
constitutes a:fundamental right of liberty of same-sex couples guaranteed vnder the laws 6f andthiose | ,
apphcable to the Ak-Chin Indian Commiunity. I

Two other considerations:also highlight mianner in which the prohibition on same-sex-mearriage creates
such an irrational pattern of legal decision making as-to-be both illegal and unconstitutional under thie; h
Equal Protection guarariteés of Article IX, Section 1(h) and 25°U.8.C. §1302(8). First, as noted jn the | }
préceding;-sedﬁon,fSection.9.—_1.4 already expressly requires the Ak-Chin Indian Community to
recognize same-sex:marriages licensed and solemnized in another jurisdiction.including those o]f
Community-members:resident-on the reservation so long as:at least one member of the union res:ded :
off the reservation at the time of the mamage to assure that tli¢ anti-evasion provisions of Secnon
9.1.4(C) were no violated. While Section 9:1.4 unquestionably:contemplated no:such result when
drafted, its'plaifi language; compels that fesult today dnd thie failure of the Commumty Council to
amend it-as:more-and more:foreign Jurisdiction:recognized same Sex-marrigges, culminating w1th the
State of Arizona in 2015, plamly producés’ this; péthiaps: tunintended, fesult. Since the: non-remdent

saine-sex partner to a union could be either.an Ak-Chin member or, as is true of. Roy, a.non-Indian or |:
non‘member, Section 9.1.4 can créate a crazy-quilt pattern of some:same-sex marriages-involving both
members and-non-members being recognized under Ak-Chin law; while others are prohibited. Nothmg.':
in either Section 9.1.4 or:Section 8.5 of thie- Ak-Indian Iridian Comiunity Criminal Law and Order '
prevents:those same-sex-couples containjng at least one and perhaps two Ak-Chin members of thc
same sex wlio have beeti lawfuily married elsewhere from returning to.and living:in-the: .Ak-Chin ,
Community.

e e =

: |
As a consequence when one compares Section 9:1.4, as interpreted here,'to Section 9.1. I(B), it 1s !'l
apparent that, as currently written, Ak-Chin law forbxds the perfotrmance of same-sex-marriage: but H
requires its recognition.if lawfully entered into in another jurisdiction where at least one of the partner I
then resides. Only those¢ same-sex- couples bothi-of the members 6f-which are Ak-Chin members and T]
who also.bath reside on the reservation therefore are forbidden to-marry by Section’9:1, I(B) Therefore!
Section 9.1, l(B) effecnvely discriminates agamst members.of the: AK-Chin Commiunity who. res:de onJ il
the réservation and affords to couples, including couples partnerships- composed exclusively of tnbal i
members,; the opportunity to’have their'otherwise valid same-sex. marriage froni another junsd:chon i i
recogmzed at Ak-Chin:so.long:as at least on; -partner-resided off the: reservation that time of the J
marriage. This disparity’ between Section 9.1 1(B) and 9.1.4 effectively discrimiinates against Ak-Chm' ,! '
members who reside.on the reservation in favor of pattners:who are either Ak-Chin members. lwmg offi|
the reservation or non-miembers. The: Specxal Master cannot. iriagine any legitimate, lét:alone o
compelling, tribal interest that wonld Jjustify' Ak-Chin in discriminating against its own'resident I}
members and in favor of non-resident members and non-Indians when it comes to permitting:or I
recognizing same-sex marriage. While this.concern does not require the Ak-Chin Commumty i
necessarily to permit same-sex marriage it indicates that enforcement of its anti-evasion provision of |,
Section 9.1.4(C) would ctéate such an irrational pattern of law with respect.to same=sex marnagt. astos|!
render it violated of the Equal Protection guarantees of Article IX; Section 1(h).and 25 U.S.C. Secuon
1(h), Thus, at a minimum every Ak-Chin.membier, irrespective of. res:dence, should have the nght to ;
licenisé:and solemnize a same-sex- marriage under Arizonalaw and have it-equally recognized under

Section'9.1.4. In this additional sense, given the cutrent struictiiré of Ak-Chin law, and’the. plaini
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language on-the recogmt:on of for¢ign. marnages sét forth.in Section 9.1.4, the: Specxal Master believes;'!
that the right to.marry constitutes a flmdamental right of liberty of same-sex couples guaraniteed under i
the laws of and-those applicable to.the Ak-Chin Indian Comimuiiity. [

In both its biief and oral submiission at the- hearmg, the Cornmunity. cleverly argued that the Equal l'[
Protection guarantees-of Article I'V; Section1(h) and 25°U.S.C. § 1302(8) differed significantly from ||
the language of similar guarantee in the Fourtéenth Amendments since the formet prohibited tnbes ] i
from denying Equal Protection of “if s laws” while the Fourteenth: Amendment prohlblted states from | 3
denying Equal Protection‘of *“fhe- laws.” From this cléver and sta:tlmg linguistic: observatior, the ‘
Community argues that Windsor and Obergefell do not apply since one-can only look to Ak-Chm law;| i
not federal law, to establish an Equal Protection violation. Two'fatal problems éxist with this clever y
linguistic argument. First, the argument says: nothing about-Due Process, upon which both Wmdsor arn dl.
Obergefell partially weie based since the Due Process guarantee ddes not.contain similar dlspara'te I
language: Second, and more important; even if one accepts the premise of the Community’s argument
thatione can oily Iook to Ak—Clun law to establish an"Equal Protéction violation, thié Speclal Master l,]
still- determines that'one exists-in the dispardte:between the prohibition on same-sex-marriages: found in’
Section 9.1. I(B) Whick c]early apphes to Coitirnuisiity menbets’ residing on the: ‘tesetvation and the.
statutory recognition of same-sex martiages;lawfully: contracted in other jurisdictions, even by Ak-Chl
memberts, without: evadmg Ak-Cliin Jaw that is: required under: Sectioni 9.1.4: .

3 F_; —i=m

Finally, one other consideration compels fhe sdnie fesult — the practical impossibility'and the
-matxonahty of Ak-Chin refusing to recognize same-sex marriages:for tribal purposes;, yet being Iforccq‘
to récognize them for many federal, and péthaps some state, purposes. This:point becomes more.
evident if one analyses the problem in‘the manner that the Community argued the case, rather the from
the standpoint of the reality of its existing law under Section 9.1.4, The Community’s basic posxtmn
was that as a.separate, culturally-distinct: soverelgn Indian nation;with-compléte conrol.over domesnc
relations. It neither needed to permiit nor recognize same-sex marriage. In its argument ta the: Speclal
Master; the Communityportrayed itself as a: separate sovereign enclave (which surely-itis): that: can anrl
does have different laws than: the Stite 6f Arizoita which surroundsand encompassesit. If the i 1ssue _
merely involved matters that-were truly. local, like building:or fire codes; traffic: safety codes, or dog at|
large ordinances, this argument ; has corisiderable force. Mamage, however, is so fundamental a human‘.
right that it is built-into- many of the daily.governmental and business functions of the Commumty in
ways that the Commumty s‘argument has not and does not anticipate. For example, thie: Community
necessarily will find that on many day to.day issues it may need to interact state authoritiesor
individuals on-matters that involve the validity of same sex-marriages, particularly those legally
contracted off-the reservation under the laws of the State of Arizona or another jurisdiction. Worst stilll
it is not merely the state, but:more importantly: the federal government; that most frequenﬂy interacts .}
with the Ak-Chin Ind:an Community:on a government to government basis. Iricreasingly since. it
Winidsor; federal agericies haye adopted or.are bound by definitions of marriage completely’ mcon51sten_ .
with Section 9.1.1(B). This fact will affect Biireau-of Indian Affairs and:Indian'Health Service fundmg.
programs; grants. from agencies like the United States. . Department of Justice of the: Department of
' -and Urbai Development. Several examples illustrate thé:practical impossibility Sectmn ‘
9.1.1(B) creates for the: Ak-Chin Commumty ‘in ‘an environment where many neighboring junsdxcnons
already perniit and: Tecognize same-sex-mafriage. M

—! e e

—

Since Section8:5of the . Ak-Chin Indian- Commumty Criminal Law and Order Code:prokiibits co
habitation, the Community likely will facé a major problem ét thé Harrah®s Ak-Chin Hotel and Gasino,
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If a same sex-couple from Phoenix composed of nonmembers. who ‘are legally married off the .
Reservation seeks to occupy the same raom at the Harrah’s Ak-Chin Hotel:and ‘Casino will the Tribe |1
seek to enforce'is criminal prohibition against, co-habitation. As a result of thhant v, Suquam:sh i
Indian Tribe; 435 U.S. 191(1978), the’ ‘Community probably exercises:no criminal jurisdiction olver the "’l
nonmembercouple but it could exclude.them eithér from the: Reservation orat éast from oecupymg the ]
same room at the Harrali’s"Ak-Chin Hotel and:Casino; Since the adverse publicity from. :
unquestionably: would be extraordmanly detrimietital to busmess, ini all probablhty th t:Commm]my ¥
would not'and could not-enforce its prohibition.on same-sex. matriage:or its pl'Oh]bIthl‘l on.co- ’
habilitation. against siich a matred xivhimember same-sex Couple. Nowi imagine:the couple:is composed |
of a same-sex: couple: who are: Community-members.and moved off the reservation and,permanently
reside in Phoenix precisely to avoid the combined force of Section'9.1. 1(B)-and Section 8.5. Smce the
actually moved their résidence and did just go off the Reservation to evade Community laws and il
immediately return; they apparently did not violate the anti-evasion provisions;of Section:9.1. 4(C) Th i
Commusiity clearly has.criminal jurisdiction over these'members should they return to the. Reservatlon
to relax, vacation, and visit relatives-at the Harrah’s facility. If it énforces Section 8.5:against’ them. and:'l
refuses to.recognize their otherwise legally valid same:sex marriage either through criminal processeul ik
or by declining them hotel service, it hkely creates a perverse discrininiation dgainist tifbal members i
favor of nonmembers ifi.same-sex. marriages-who-reside off the reservation. And:should the ‘ _u-
Commumty decide not to enforce eitherSection 8.5 or Section 9:1.1(B): agdinst non-resident mmembers!’,
in otherwise lawful same-sex:marriages, the only persons against'-whom the Community’s ban o'n same:,
sex'marriages operates. is.its’ own members who teside on the Reservation. Thus, continuation of the |
ban on same sex marriages likely would create.a completely irrational pattern-of dlscnmmatmg agamsF i
Tesident Community- members in or’secking:same-sek marital relationships, while recognizing those K
relationships.for thosé residiiig off reservation even, pechaps, for tribal members. The: Commumty J“-‘l_
likely-cannot explain this perverse: burdemng the fundamental liberty of resident tribal, members[m their|
choice:of marital partriers:while:imposing no such.burden on non-members:or even members residing | |
off the Reservation, 14

FEIEN

_-<:__— i

Likewise, for many-other purposes from law enforcement and state tax collection through: casmo |
gaming licensing, the Ak-Chin Indian Commiunity ffequently is'required to reportithe marital status ofly
persons with whom it deals to the State of Arizona. If the. reporting involves:a non-Indian. employee of ¢
the Harrah's facility who is in a same-sex-marriage lawfully. contracted under Arizona law, will the "
Community report the employee ds married or single? Reporting her as single to thie State of Anzona

violates Arizona law, while reportmg her. as married violates'Section 9.1.1(B)..Of course; varions '
permutauons ‘of these problems anse from member same-sex marnage partners, like Pablo, wholre51dei_u

spouses, like.Roy, who re51ded ofc' Reservauon at the time of mamage but: who may later move: to i
Reservation with 4 mhembet's spouse and seek tribal employment while residing there. Persisting i m M
adamantly refusing to permit or recognize same-sex mamage when the State of Arizonain wlnch the ||
Ak-Chin Community is located does pérmit sanie-sex marfiage will cieate: ‘persistenit irratiofial. ChOlCGSAi‘ !
for the: Community which: inevitable will create inequalities contested under the Equal Protecuon o
guarantees of Article IX, Section 1(h) of the Constitution of the Ak-Chin Indian Community and the .| '
Indian Civil Rights Act of 1968, 25 U.S.C. § 1302(8). 1]

|

The:irrational pattern of inequality-created by Section'9.1.1(B) is more-evident when:cone:considers that
Ak-Chinregularly must-deal with federal governmental agencies -on a regular basis from regulat:on of
its Harrah’s Ak-Chin Hotel and. Casmo,‘to tax. Mthholdmg and reporting on both. employees and|
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customers of thie casing, to law: eniforcesierit; reports, to grants for housing, law enforcemem, and even! |!
this- Commumty ‘Court: Since Windsor, federal agencies increasingly-have come-to. .Tecognize same-sex i

marriage and in some ¢cases federal law; prohlblts discrimination based on:séxual orientation, Perhaps

the most obvious and far:reaching; effect: came'following Findsor in Internal'Revenue Service (IRS)
Revenue Ruling 2013-17'in 201338 IRB 201 which noted that:.

more than two hundred Code’ prov:swns arid Treasury regulations relating to the internal
revenue laws that include the terms “spouse,” “marriage” (and derivatives. thereof, such
as “marries” and “married™), “husband dndwife,” “husband,” and “wife.” The Service

concludes that gender-neutral terms in the Code that refer to:marital status, such as it

“spouse”and “marriage,” include, respectively,. (1) an individual married- toa person of :
the same sex if the couple.is lawfully married under state/law, and (2) such-a marriage
‘between individuals of the same sex.

Id. at 4, This.far reachmg Revenue Ruling applies to- everythmg from inconié taxeés to, health insurance
and medical. savmgs accounts, Given Ak-Chin’s:growing:roster of employees the:number of peaple,

like Pablo, who raise these:complex probletas of rccogmtlon of same ‘sex-miarriage in. their 1]

Community’s. relationships with the IRS is.only- llkely to increase. Whateverthe structure:of Ak-Chm s
laws on permitting and récognizing same-sex marriages under Section 9:1. l(B), Revenue. Rulmg 2013-
17-clearly has the opposite effect-for Ak-Chin's'dealings with-the IRS: for those, like Pablo, who Vahdly
nmarried a'same-sex partner under the laws of the:State of Arizona, Ak-Chifi. cIearly will finid 1tself in |
‘the-untenable-and completely. irrational purpose of recognizing:certain:same-sex marriages for some 1

purposes, like federal tax and:insuranice-felated purposes, and not for other tribal- purpaoses. Ultu'nately i

these distinctions may not-only-prove untenable and: unpracncal to manage but Irratxonal under the 'il
Equal Protection guarantees;of Article IX, Section l(h) of the'Constitution of the Ak-Chin Tndian L
Commiunity and the Indian Civil nghts Act of 1968, 25°'U.S.C. § 1302(8). ii

Another-example can be found in housing. At'the hearing the Special Master was informed that somc

tribal housing is financed through federal funding, presumably grants or loans from the Department of !

Housing and Urban Development (HUD), while other tribal housing is Community financed. The
particular unit that Pablo.yoluntarily vacated to avoid any charges of co-habitation in violation of
Section 8,5 when the Community declined-to: recognize her mamage to Roy apparently was
Community financed: HUD regulations now:specifically prevent inquiries into. (and apparently, but les:
¢learly, discrimination based on)-sexual orientation or gendér identity inthé provision of fedcrally-
financed and supported housing. Specifically, in a section labeled “Equal access:to’ HUD-assisted or
insured housing,” 24 CFR §.105(a)(2)(it) now provides:

Prohibition of inquiries on séxual orientation orgender identity. No owner or
administrator of HUD-assisted.-or HUD-insured housing, approved lender in an FHA
mortgage irisurance: -prograni, fiot-any (or any other) recipient or subrecxpxent of HUD 1
funds may inquirez about the sexual orientation or genderidentity-of an‘applicant for, or
occupant of, HUD-assistad housirig oF ‘iousing whose findricing is insired by HUD;,
whether renter- or: owner-occupied; for the purpose of determining ehglbxhty for the I8

hotising or.otherwise making. such. housmg 'available, This prohibition on: iriquiries M

regarding sexual orientation.or.gender 1dent1ty doesnot: prohlbxt any: individual from
voluntarlly self-identifying sexual'origntation or gender. identity. This prohibition on
inquiries does not prohlbxt lawfiil inquiriés of an applicafit or occiipant's sex ‘where thé
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‘housing provided.or to be.provided to.the individual is temporary, emergency shelter

that involves the sharing of sleeping aréas or bathrooms, or inquiries made for the if
i,

purpose of determining the:number of bedrooms to:which a household may be-entitled.

The HUD initiative to protect against housing discrimination based on sexual orientation or gender | iy
identity raises the possibility that should Ak-Chin petsist in enforcing Section 9.1.1(B) it might|be h
forced to acknowledge and accept'same-sex marriage and other same-sex: couples for-its federally- ! {
financed or supported housmg, whilerejectingit under that provision for Community: financed housxng;!|
Differentiations in the.provision of tribal housing for samé-séx couples based solely-on.the source of |: ]
the funding also raiseirfational and iripractical distinctions that:cannot, easxly ‘be-squared with the i
Equal Protection guarantees of Article. IX, Section.1(h) of the Constitution. of the Ak<Chin Indian i
Community and the Iridian Civil Rxghts Actof 1968, 25 U.S.C.. § 1302(R). I

A further example involves the federal Family and Medical Leave Act.(FMLA) which. may, or. may notJ,
apply to Ak-Chin Indian.Community as.a,tribal employer, although the Department of Labor has taken%
the-position that it applies to Indian'tribes. See, Sharber v. Spirit Mountain Gaming Inc., 343 F., éd 974 ]
(9™ Cir. 2003);.but see, Morrison v. Viejas Enterprises, 2011 WL 3203107 (S.D. Cal. 2011) (tnbal b

sovereign immunity barred individual suit'against tribal entities for claimed violatioris-of FMLAr) The !
Departmient of Labor has issued regulations.clearly . deﬁmng marriage-for purposes-of mandated }
employee leave under that Act to include'same:sex-marriage: Specifically, 29 C:R.R: § 825.102, def' ines:
a Spouse for all purposes finder that Act, including the medical leave requited for sérious. illnéss of a | |1

spouse, as-follows: |
|

Spouse, as defined in the statute, means a husband or wife. For purposes of this b
definition, husband or wife refers to the other person with whom an individual entered

into mamage as:defined or recognized under state law for purposes of marriage in the ¥

State in which'the marriage was eritered into or, in the case of a marrisge entered into
outside of any State, if the’ marriage is valid in the place where entered into and could

have been entered:into in at least one State. This.definition includes an individual in a ; i{:

same-sex or common law marriage that ejther:

(1) Was:entered into in a State that recognizes such marriages; or i

(2) If entered into outsidesof any-State, is valid in the place where entered into’and could £

have been éntered into-in at least 61e Staté.

9
lI

Under its definitions, State is not defined to include an Indian tribé. Thus, ifFFMLA: applies to the Ak- |,
Chin Indian Community; as the Department of Labor believes that it does, Ak-Chin may be: reqmred to
recognize the spouses of: same-marnage partners for purposes of FMLA, whxle s:multaneously dcnymg
the validity of their marriage:and refusing to. recognize'them-for other purposes ) not.covered by federal
law. Additionally, Ak-Chin actiois required:undeér. FMEA recogmzmg émployee saime-sex marridge

partners as spouses for FMLA purposes surely would call into serious:question under the-Equal f|h

)t

Protection:guarantees of Atticle IX, Section l(h) of the Constitution of the Ak-ChinIndian: Con'munitv !

and the Indian Civil Rights Act of 1968, 25 U.S.C. § 1302(8) the:refusal to recognize same-sex.
marriage partners as spouses for other purposes, such: as the insurance'and housing questions ra1|sed by

this case, I
1
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Inshort, no sovereign'is an island, completely isolated, insalated, and divorced from the pofitical
decisions made by othéi: surroundmg jurisdictions. As demonstrated by the preceding exam;rles' the
fact that the State of Arizona now permits and recognizes same-sex marriage; clearly will create
externalities for the:Ak-Chin Indian Community rendéring it practically impossible to decline to
recognize certain same-sex mamages when compelled to do-so by federal afid state [aw, Furthennore
the decision to recognize some sanie-sex marriages where required to do so by federal orstate law or
merely by the businessrealities'of not alienating customers and retaining cornipetent ernployees for bo
the Ak-Chiiri Indian’ Commumty and the Hatrah's. Ak-Chin Hotel and Casine will cerfainly-cast !

extraordinary doubt under the Equal Piotection gudrantees of Atticle IX, Section. 1(h) ofihe of
Constitution of the-Ak-Cliin Indian Cotmmiiriity-and the Indian Civil Rights Act of 1968 25, S C.§ |y

1302(8) on any continued refusal to penmt or recognize same-sex matriage at Ak-Chin where not fi

required to do-so unider federal or state law or the: practlcal realities.of business. The:resulting pattern’ ‘of;
inconsistent and irrational recognition of same:sex marriage for some purposes and not others or for i
some marriages-and not othrs not only would violate the Equal Protection guarantees of Arncle IX, |

Section 1(h) of the Constitution of the Ak-Chin Indian Community‘and the Indian Civil Rights Act of| |
1968,25 U.S.C. § 1302(8) but mevxtably will bécome impractical for the Ak-Chin-community to '

|

actually manage. !
|

Conclusion !

All of the foregoing considerations taken together compel the decision that the; Dlsposmve Question

must bé answered inithe affirmative by the Special Master. The* Special Master finds that Pablo has a |

fundamental nght to marry recognized by Ak-Chin law and that;the refusal to petriiit or: recogmze

same-sex marriage at Ak-Chin unjustifiably and illegally burdens her selection of a marital partncr i
without any demonstration:of a compelling tribal interest supportmg that decision. 'I'hus, the Spccxal I
Master detérmines and recomimends that the Community. Court find: (1) that Section 9.1.4(A) and: (B). i

already recognizes:same-sex marriages lawfully performed in another jurisdiction except where|both 1 |

temporarily went to another jurisdiction to celébrate'the marriage in order to evade Ak-Chin law and

(2) that the prohibition oh sanie-séx martiage cirrently contained in Section 9.1, 1(B) violates Pablo’s i

fundamental right to marry by (&) burdening her selection of 2 same-sex marriagé partner vm‘.hout
furthering any compelling tribal interest that wWould substantially interfering with atribe's ablhty to

parties to'thé marriagé dre: both Ak-Chin members and Ak-Chin residents-and the same-sex:couple onl)lr:,
|
i
|
|

|
maintain itself as.a culturally and politically distinct entity and (b)" creanng or threatening to create aniiy
irrational, unworkable and impractical crazy-quilt pattern of rccogmzmg some same-sex’ mamages at |t

AK-Chin under Section:9.1. 4(A) & (B) or where required by, the exigencies of federal or state law with,

which Ak-Chin must interact or where business realities so require, while almost'arbitrarily denymg il
recognitionto other same-sex partners: 4

Respectfully submitted this 17% day.of January, 2017

—
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By: TR2u4_=% 41, Clo—

Robert N. Clinton
Special Master

\
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