Rule 9 of the Federal Habeas Corpus Rules:
A Case Study on the Need for Reform of
the Rules Enabling Acts

Robert N. Clinton*

On April 26, 1976, the United States Supreme Court promulgated and
transmitted to Congress the long-heralded proposed rules and forms for
the exercise by the federal courts of habeas corpus jurisdiction under 28
U.S.C. § 2254! and for collateral attacks on federal convictions under 28
U.S.C. § 2255.2 While these rules generally restated modern federal habeas
corpus practice, proposed Rule 9,® dealing with delayed or successive
applications for habeas corpus relief, would have worked a major change
in present law and practice. Subsequently, Congress made revisions in the
proposed rules, including major changes in the structure of Rule 9.* This
Article will explore the scope of Rule 9, the changes it will make, and the
problems it may bring to the exercise of federal habeas corpus jurisdiction.
Additionally, the history of Rule 9 will be used as a case study to review the
exercise of Supreme Court rulemaking authority. Through this examina-
tion the author intends to raise serious constitutional, statutory, and policy
questions regarding the appropriate exercise of the rulemaking authority
by the Supreme Court of the United States.

I. THE HisTORY OF THE HABEAS CORPUS RULES

In order to understand the proposed Habeas Corpus Rules, it is
helpful to review why there is a perceived need for such a specialized body
of rules. That need is reflected in great part in the evolution of the statutes
governing habeas corpus jurisdiction in this country.

Before the American Revolution, the writ of Habeas Corpus was
already a revered English institution,’ referred to by Blackstone as “the
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1. (1970).

2. (1970). The numbering, structure, and language of these two sets of rules (hereinafter
collectively referred to as the “Habeas Corpus Rules”) are virtually identical except where
changes were required to take into account the difference in procedural format.

8. COMMUNICATION FROM THE CHIEF JUSTICE OF THE UNITED STATES, H. R. Doc. No. 94-
464, 94th Cong., 2d Sess. 77, 98 [hereinafter cited as 1976 COMMUNICATION].

4. See text accompanying notes 198-201 infra.

5. See, e.g., Bushell’s Case, 124 Eng. Rep. 1006 (1670); Darnel’s Case, 3 How. St. Tr. 1
(K.B. 1627); Habeas Corpus Amendment Act, 1679, 31 Car. II, c. 2; Habeas Corpus Act,
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great writ.”® This reverence for the writ was perpetuated by the American
colonists and was specifically expressed by them in the suspension clause of
the Constitution” and the Judiciary Act of 1789.8

Until 1867, however, the scope of the writ differed somewhat from
that which it possesses today. By the end of the seventeenth century,’ the
writ had become the remedy that effectuated the right of every freeman, as
guaranteed by the Magna Charta !° and the Petition of Right,!! not to be
“imprisoned or be disseised of his freehold or liberties or his free customes
or be outlawed or exiled or in any manner destroyed, but by the lawfull
judgment of his peeres or by the law of the land.”" Thus in practice the
writ was used to secure bail before trial’® or to attack the jurisdiction of the
sentencing or committing court.!* These functions concerned primarily
questions of law and not of fact,'® and thus there was little need at common
law for a set of comprehensive procedural rules to govern habeas corpus
proceedings. Furthermore, at common law a petitioner could not traverse
or otherwise deny the facts set forth in the return that was made by the
jailer.'® Thus there was little occasion for either discovery or evidentiary
hearings in early English habeas corpus proceedings. From 1790 until 1867
the scope of the writ in the United States remained much the same as it was
at common law.!’

From these common law roots, however, the writ evolved in the United
States into a general post-conviction remedy for those in either state or
federal custody. In 1867, Congress passed the Habeas Corpus Act'® which
for the first time statutorily enabled the inferior federal courts to collateral-

1640, 16 Car. ], c. 10; Petition of Right, 1627, 3 Car. I, c. 1; see generally 9 W. HOLDSWORTH, A
HISTORY OF ENGLISH LAw 108-25 (3d ed. 1944).
6. 3 W. BLACKSTONE, COMMENTARIES *31.
7. U.S. ConsT. art. I, § 9, cl. 2: “The Privilege of the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.”
8, Act of Sept. 24, 1789, ch. 20, § 14, 1 Stat. 73.
9, See generally 9 W. HOLDSWORTH, A HISTORY OF ENGLISH Law 114-15 (3d ed. 1944); see
also note 5 supra.

10. Magna Charta, 1215, c. 29; 9 W. HOLDSWORTH, A HISTORY OF ENGLISH LAw 111-12
(3d ed. 1944).

11, Petition of Right, 1627, 3 Car. 1, c. 1, § 3. See generally THE STUART CONSTITUTION
1603-1688: DOCUMENTS AND COMMENTARY 103 (J. Kenyon ed. 1966).

12, Petition of Right, 1627, 3 Car. 1,¢c. 1, § 3.

13. Abolition of Star Chamber Act, 1641, 16 Car. 1, c. 10, § 6; 9 W. HOLDSWORTH, A
HISTORY OF ENGLISH LAw 114 (3d ed. 1944).

14. Abolition of Star Chamber Act, 16 Car. 1, c. 10, § 6 (1640).

15. The Court says, ‘Tell us the reason why you confine him.” The Court will

determine whether it is a good or bad'reason; but not whether it is a true or a false
one. The Judges are not competent to this inquiry; it is not their province, but the
province of a jury, to determine it . . . The writ is not framed or adapted to
litigating facts: it is a summary short way of taking the opinion of the Court upona
matter of law. . . .

Opinion on the Writ of Habeas Corpus, 97 Eng. Rep. 31, 43 (1802).

16. 9 W. HOLDSWORTH, A HISTORY OF ENGLISH Law 119, 120 (3d ed. 1944).

17. See Bator, Finality in Criminal Law and Federal Habeas Corpus for State Prisoners, 76
Harv. L. REV. 441, 465 (1963); Oaks, Legal History in the High Couri—Habeas Corpus, 64 MICH.
L. REv. 451, 451-56 (1966).

18. Act of Feb. 5, 1867, ch. 2&, § 1, 14 Stat. 385.
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ly review state court convictions.!® Although the federal courts at first only
inquired into the jurisdiction of the state court,? their review soon began
to encompass those constitutional claims that the petitioner had not had an
opportunity to fully raise in the state court.?! Eventually, the scope of
review of the federal courts expanded to allow redetermination of state
court rulings on certain constitutional claims,? including in some instances
de novo review of factual determinations necessary for the adjudication of
constitutional claims.

The present habeas corpus statutes, 28 U.S.C. §§ 2241-2255,% in many
respects merely codify the habeas corpus case law that was decided between
1867 and 1948.2 The 1948 codification which resulted in the present
sections made only one major change from prior case law. Before 1948,
prisoners in federal custody had to apply for the writ in the court of the
district in which they were incarcerated.?® Thus the federal judicial districts
that contained federal prisons received virtually all the habeas corpus
litigation from federal prisoners.”® The enactment of 28 U.S.C. § 2255,%
however, solved this problem by giving the federal prisoner a motion
remedy (nominally as broad as habeas corpus) in the sentencing court
rather than in the court in the district of incarceration.?® While section
2255 partially suspended the writ of habeas corpus for federal inmates, the
Court upheld the motion procedure created therein by suggesting that the
remedy created must be construed to be as expansive as the writ of habeas
corpus itself.?® Since 1948, Congress from time to time has amended
sections 2241 through 2255 to ensure that the statutes reflect recent judi-
cial interpretations.?

Because in part of the writ’s post-Civil War expansion, the procedural
rules governing federal habeas corpus jurisdiction became increasingly
confused. At least three factors contributed to this lack of clarity: First, the
inadequate and outmoded procedural rules outlined in 28 U.S.C. §§ 2241-
2255%! and its predecessors; second, the ambiguity concerning the extent to

19. The Habeas Corpus Act provided: “[T]he several courts of the United States.. . . shall
have the power to grant writs of habeas corpus in all cases where any person may be restrained
of his or her liberty in violation of the Constitution, or of any treaty of law of the United
States.” Id.

Until 1867 federal habeas corpus could not reach those in state custody. See Ex Parte Dorr,
44 U.S. (3 How.) 103, 105 (1845); Judiciary Act of 1789, § 14, 1 Stat. 73 (1789).

20. See, e.g., Andrews v. Swartz, 156 U.S. 272, 276 (1895).

21. See Frank v. Mangum, 237 U.S. 309, 321 (1915).

22. Brown v. Allen, 344 U.S. 443, 447 (1953); Townsend v. Sain, 372 U.S. 293, 320
(1963). But see Stone v. Powell, 428 U.S. 465, 494 (1976).

23. (1970).

24. See generally 28 U.S.C. §§ 2241-2255 notes (1970).

25. See United States v. Hayman, 342 U.S. 205, 214-19 (1952).

26. Developments in the Law, Federal Habeas Corpus, 83 HARv. L. REv. 1038, 1161 & n.39
(1970).

27. (1970).

28. Compare 28 U.S.C. § 2255 (1970) with 28 U.S.C. § 2241(d) (1970).
29. United States v. Hayman, 342 U.S. 205, 219 (1952).

30. See 28 U.S.C. §§ 2241-2255 notes (1970).

31. (1970).
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18 63 IOWA LAW REVIEW 15 [1977]

which the Federal Rules of Civil Procedure applied to litigation under 28
U.S.C. § 2254 or § 2255;% and third, the bizarre amalgam of criminal and
civil elements involved in a federal habeas corpus attack on a criminal
conviction.

Sections 2241 through 2255 do, of course, prescribe some procedural
guidelines. For example, section 2246 allows evidence to be taken by
deposition or, in the discretion of the judge, by affidavit.*® Certain docu-
mentary evidence, such as transcripts of proceedings upon arraignment,
plea, or sentence, are expressly made admissible by 28 U.S.C. § 2247.%
Also, if a petitioner is allowed to prosecute the petition in forma pauperis,
then under section 2250 that petitioner is entitled, without cost, to those
parts of the trial transcript that are relevant to the habeas corpus pro-
ceedings.?® Section 2248 allows, and indeed virtually requires® the peti-
tioner to traverse the return filed by the respondent,*” thus correcting a
problem which was carried over from common law.? Although the proce-
dures which are prescribed by these sections are helpful, standing alone
they are not comprehensive and are inadequate to effectively inform the
bench and bar of the applicable procedure in proceedings under 28 U.S.C.
§§ 2254 or 2255.%

In addition, some of the procedures set forth in the federal habeas
corpus statutes are clearly out of step with modern federal habeas corpus
practice, and have therefore been widely ignored by the district courts. For

32, Id

33. 28 U.S.C. § 2246 (1970) reads:

On application for a writ of habeas corpus, evidence may be taken orally or by
deposition, or, in the discretion of the judge, by affidavit. If affidavits are admitted
any party shall have the right to propound written interrogatories to the affiants, or
to file answering affidavits.

34. 28 U.S.C. § 2247 (1970) reads:

On application for a writ of habeas corpus documentary evidence, transcripts of
proceedings upon arraignment, plea and sentence and a transcript of the oral
testimony introduced on any previous similar application by or in behalf of the same
petitioner, shall be admissable in evidence.

35, 28 U.S.C. § 2250 (1970) reads:

If on any application for a writ of habeas corpus an order has been made permitting
the petitioner to prosecute the application in forma pauperis, the clerk of any court
of the United States shall furnish to the petitioner without cost certified copies of
such documents or parts of the record on file in his office as may be required by
order of the judge before whom the application is pending.

36. Since 28 U.S.C. § 2248 (1970) treats allegations contained in the return, if not
traversed, as true unless the judge finds “from the evidence” that they are not true, it was
always advisable to traverse the return as a matter of practice to avoid pre-hearing dismissal.
Since the “evidence” is not always presented prior to the hearing, a dismissal based on an
untraversed return is a very real possibility in many instances. Thus, petitioners commonly
exercise the right provided by 28 U.S.C. §§ 2243 and 2248 (1970) to file a reply or traverse
denying affirmative allegations contained in the return.

37. 28 U.S.C. § 2248 (1970) reads:

The allegations of a return to the writ of habeas corpus or of an answer to an order
to show cause in a habeas corpus proceeding, if not traversed, shall be accepted as
true except to the extent that the judge finds from the evidence that they are not
true,

38. See note 15 supra.

39. (1970).

HeinOnline --- 63 lowa L. Rev. 18 (1977-1978)|




HABEAS CORPUS RULES 19

example, 28 U.S.C. § 2243 requires that the respondent’s return be filed
within three days*! and that the writ or order to show cause be set for
hearing not more than five days after the return absent an extension for
good cause.’? While these provisions are obviously designed to assure
prompt inquiry into the legality of the challenged detention, they are
clearly out of date given the modern problems of federal court congestion
and the frequent need for factual inquiries and the presentation of tes-
timony in federal habeas corpus proceedings.

The uncertain application of the Federal Rules of Civil Procedure to
28 U.S.C. § 2254 or § 2255* is the second factor contributing to the
confusion surrounding the procedural rules governing habeas corpus
jurisdiction. Although the Federal Rules of Civil Procedure refer to and
partially cover habeas corpus proceedings,* the test that these rules estab-
lish in order to determine whether particular rules are applicable to such
proceedings is so ambiguous as to leave the question of the extent of their
applicability to federal habeas corpus cases in substantial doubt.*® Rule 1 of
the Federal Rules of Civil Procedure states that those rules “govern the
procedure in the United States district courts in all suits of a civil nature
. . . with the exceptions stated in Rule 81.7%6 Rule 81(a)(2), however, states
that “[t]hese rules are applicable to proceedings for . . . habeas corpus. . .
to the extent that the practice in such proceedings is not set forth in statutes
of the United States and has heretofore conformed to the practice in civil
actions.”” No mention is made of motion practice under 28 U.S.C. § 2255.
Thus, in order to determine whether a particular federal rule of civil
procedure is applicable to litigation under section 2254, one must first
determine whether the practice prescribed by the rule was generally fol-
lowed in habeas corpus proceedings before 1938, the effective date of the
Federal Rules of Civil Procedure.*® However, as the Supreme Court noted
in Harris v. Nelson,* there is little information available concerning habeas
corpus practice prior to 1938:

In considering the intended application of the new rules to habeas cor-
pus, it is illuminating to note that in 1938 the expansion of federal habeas

40. Id.

41. 28 U.S.C. § 2243 (1970) reads in part:

The writ, or order to show cause shall be directed to the person having custody of
the person detained. It shall be returned within three days unless for good cause
additional time, not exceeding twenty days, is allowed.

42. 28 U.S.C. § 2243 (1970).

43. (1970).

44. Fep. R. Civ. P. 1, 81(a)(2).

45. The problems presented by these proceedings [brought under 28 U.S.C. § 2254]
are materially different from those dealt with in the Federal Rules of Civil Proce-
dure and the Federal Rules of Criminal Procedure, and reliance upon usage and the
opaque language of Civil Rule 81(a)(2) is transparently inadequate.

Harris v. Nelson, 394 U.S. 286, 300 n.7 (1969).

46. FEp.R.Civ. P. 1.

47. FEp. R. Cv. P. 81(a)(2).

48. FED. R. C1v. P. 86(a). This test has subsequently been referred to as the “conformity”

test. See Harris v. Nelson, 394 U.S. at 293.

49. 394 U.S. 286 (1969).
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corpus to its present scope was only in its early stages . . . . It was not

until many years later that the federal courts considering a habeas corpus

petition were held to be required in many cases to make an independent

determination of the factual basis of claims that state convictions had

violated the petitioner’s federal constitutional rights.®

The specific question which faced the Supreme Court in Harris was
whether, using the so-called “conformity” test of Rule 81(a)(2), discovery
under the Federal Rules of Civil Procedure was automatically available to a
petitioner for relief under 28 U.S.C. § 2254.5! After noting the lack of
available information concerning the pre-1938 procedure in habeas corpus
proceedings, the Supreme Court had no trouble rejecting the petitioner’s
claim concerning the automatic availability of discovery in federal habeas
corpus practice since it was at least clear that the broad discovery rights now
granted by the Federal Rules of Civil Procedure were not available in either
regular civil actions or habeas corpus proceedings prior to 1938.5 How-
ever, courts have applied other portions of the Federal Rules of Civil
Procedure to federal habeas corpus proceedings. For example, the courts
have consistently held that the motion for summary judgment under Rule
56 is available in federal habeas corpus practice.’®

The decision in Harris did leave one option open for a litigant in a
proceeding under section 2254 who wishes to use one of the Federal Rules
of Civil Procedure which pertains to discovery or which might not other-
wise be automatically applicable to habeas corpus practice. The Court
found that in the case of a meritorious federal habeas corpus application
the federal courts under the All Writs Act® have the authority to “fashion
appropriate modes of procedure, by analogy to existing rules or otherwise
in conformity with judicial usage.”®® The Court’s reliance on the All Writs
Act in Harris provided some procedural flexibility for federal district
courts in such cases and in many instances circumvented the necessity of an
uncertain inquiry into pre-1938 federal habeas corpus practice. Reliance
on the All Writs Act, however, leaves the procedure for federal habeas
corpus claims hopelessly uncertain® and inconsistent from district to
district.

50. Id, at 295.

51. (1970).

52. In these circumstances it is readily understandable that, as indicated by the
language and scanty contempcrary exegesis of Rule 81(a)(2) which is available, the
draftsmen of the rule did not contemplate that the discovery provisions of the rules
would be applicable to habeas corpus proceedings.

Harris v. Nelson, 394 U.S. at 295, 296.

53, Schnepp v. Hocker, 429 F.2d 1096, 1098 (9th Cir. 1970); Youngbear v. Brewer, 415 F.
Supp. 807, 808-09 (N.D. Iowa 1976); Kleinhans v. Cader, 314 F. Supp. 1276, 1278 (W.D. Wis.
1970). See also Bowdidge v. Lehman, 252 F.2d 366, 368 (6th Cir. 1958); In re McShane’s
Petition, 235 F. Supp. 262, 266 (N.D. Miss. 1964).

54, 28 U.S.C. § 1651 (1970) reads: “(a) The Supreme Court and all courts established by
Act of Congress may issue all writs necessary or appropriate in aid of their respective
jurisdictions and agreeable to the usages and principles of law.”

55. Harris v. Nelson, 394 U.S, at 299.

56, See note 52 supra. Since the All Writs Act is not a source of general rulemaking
authority, but rather permits the federal courts to issue appropriate writs and orders on a case
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A third factor which accounts for the present uncertainty is the pecul-
iar amalgam of civil and criminal elements involved in most modern exer-
cises of federal habeas corpus jurisdiction. Although habeas corpus has
generally been regarded as civil in nature,” it clearly involves matters of
criminal law and procedure. Thus, as the Supreme Court said in Harris,
“the [civil] label is gross and inexact. Essentially, the proceeding is
unique.”® This uniqueness is certainly one reason why the Supreme Court
in Harris was so reluctant to fully apply to such proceedings the Federal
Rules of Civil Procedure which pertain to discovery.>®

Many federal district courts have resolved some of these complexities
by local rule. A good number of district courts, for example, have promul-
gated forms to be used in the preparation of federal habeas corpus ap-
plications.®” These forms, intended primarily for use by the pro se habeas
corpus applicant, are designed to ferret out certain essential issues, such as
exhaustion of state remedies under section 2254(b), at an early stage of the
proceedings in order to permit prompt disposition and efficient admin-
istration of the federal habeas corpus docket.

Because of the modern uncertainties in federal habeas corpus practice
and some of the outmoded features of federal habeas corpus statutes, the
Supreme Court felt it necessary to clarify the present procedural confusion
by use of its rulemaking power. The Court first advanced this approach in
its Harris opinion when it suggested in a footnote that the Court’s rulemak-
ing authority should be invoked on a comprehensive basis for resolving the
problems posed by federal habeas corpus jurisdiction.®! Consequently, on

by case basis, it provides no advance notice of habeas corpus practice in any particular district
to litigants or to the bar.

57. See Fisher v. Baker, 203 U.S. 174, 181 (1906).

58. Harris v. Nelson, 394 U.S. at 293-94.

59. Id. at 294, 296-98.

60. See, e.g., Fed. Local Court R. 26 for the Northern and Southern Districts of Iowa,
reprinted in FEDERAL LoCAL COURT RULES FOR CIVIL AND ADMIRALTY PROCEEDINGS (H. Fisher
& J. Willis eds. 1976).

61. Harris v. Nelson, 394 U.S. 286, 300 n.7 (1969) states:

Mr. Justice Harlan, dissenting, agrees that district courts have power to require
discovery when essential to render a habeas corpus proceeding effective. He dis-
sents because he would substitute the judgment of this remote Court for that of the
District Court as to the need for authorizing discovery in this case. Mr. Justice
Harlan then expresses his views as to the desirability of formulating discovery rules
under 28 U.S.C. § 2072, applicable to federal habeas and § 2255 proceedings. In
our view the desirability of launching rulemaking proceedings does not and could
not affect the decision in the present case.

In view of his remarks, however, we have concluded that we should express
agreement with our Brother Harlan as to the desirability of rule-making in this
field. We repeat that it does not follow from this that district judges are without
power to enter necessary orders in the absence of rules.

In fact, it is our view that the rulemaking machinery should be invoked to
formulate rules of practice with respect to federal habeas corpus and § 2255
proceedings, on a comprehensive basis and not merely one confined to discovery.

The problems presented by these proceedings are materially different from those
dealt with in the Federal Rules of Civil Procedure and the Federal Rules of Criminal
Procedure, and reliance upon usage and the opaque language of Civil Rule 81(a)(2)
is transparently inadequate. In our view the results of a meticulous formulation and
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April 26, 1976, the Court promulgated and transmitted to Congress® two
sets of proposed rules and forms for federal habeas corpus proceedings,
one set of rules dealing with applications from state prisoners under 28
U.S.C. § 2254% and another set of rules dealing with motions under section
2255 made by persons in federal custody. The rules actually promulgated
followed rather closely the preliminary draft that the Supreme Court had
issued for comment in January 1973% and which had apparently received
little attention in the practicing and scholarly communities.®® Under the
Rules Enabling Act the proposed rules and forms would have gone into
effect on August 1, 1976.56 Congress, however, voted to delay the effective
date of the proposed rules until thirty days past the adjournment of the
Ninety-Fifth Congress in order to afford itself the opportunity to review
and amend the rules if necessary.5” The House Subcommittee on Criminal
Justice held hearings on the proposed rules in August.®® During these
hearings Rule 9 came under special attack both from representatives of the
National Association of Criminal Defense Lawyers, the American Civil
Liberties Union, and from the author. As a result of these hearings Con-
gress made several changes in the rules and specifically redrafted Rule 9 as
described in section IV of this Article.

Recognizing that the idea for special rules dealing with federal habeas
corpus jurisdiction had been prominently advanced since the Court’s deci-
sion in Harris in 1969, the delay in the final birth of the rules is somewhat
inexplicable. A number of factors, however, may suggest why the rules’
gestation period lasted until 1976. First, the rules were promulgated only
after Chief Justice Burger had conducted a long and well-publicized cam-
paign criticizing the congestion that inmate-initiated litigation was creating

adoption of special rules for federal habeas corpus and § 2255 proceedings would
promise much benefit.

62. 425 U.S. 1165 (1976).

63. (1970).

64. Compare COMMITTEE ON RULES OF PRACTICE AND PROCEDURE OF THE JUDICIAL CONFER-
ENCE OF THE UNITED STATES, PROPOSED AMENDMENTS TO THE FEDERAL RULES OF CRIMINAL
PROCEDURE, PROPOSED RULES GOVERNING HaBEAS CORPUS PROCEEDINGS, PROPOSED RULES
GOVERNING § 2255 PROCEEDINGS FOR THE UNITED STATES DISTRICT COURTS, AND PROPOSED
AMENDMENT TO THE FEDERAL RULES OF APPELLATE PROCEDURE 34-124 (Prelim. Draft 1973)
with 1976 COMMUNICATION, supra note 3, at 69-162.

65. The lack of attention to the proposed habeas corpus rules may be due to a number of
factors, First, few organized bar groups or academics can be found whose attention is
primarily directed toward habeas corpus practice. Second, while the proposed rules are
published in a number of sources, such publication does not always assure immediate atten-
tion and reaction from the practicing bar because of their other time commitments. This
problem was noted in the congressional hearings on the habeas corpus rules. See Hearings on
H.R. 15319 Before the Subcommiltee on Criminal Justice of the House Committee on the Judiciary,
94th Cong., 2d Sess. (1976). Third, the requirement of written comments, rather than
conducting oral hearings, tends to inhibit responses. See Proposed Amendments to Federal Rules of
Criminal Procedure: Hearing Before the Subcommittee on Criminal Justice of the House Committee on
the Judiciary, 93d Cong., 2d Sess. 205 & n.2 (1974) (statement of Professor Howard Lesnick)
[hereinafter cited as 1974 Hearings).

66. 28 U.S.C. § 2072 (1970).

67. Act of July 8, 1976, Pub. L. No. 94-349, 90 Stat. 822.

68. Hearings on H.R. 15319 Before the Subcommittee on Criminal Justice of the House Commit-
tee on the Judiciary, 94th Cong., 2d Sess. (1976).
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in the federal courts.%® Second, the rules were promulgated during a term
of the Court when the scope of federal habeas corpus jurisdiction was
constricted in a number of ways. At least three decisions of the Court
during its October 1975 Term significantly limited the availability of feder-
al habeas corpus relief.”” Third, the habeas corpus rules are only part of a
larger recent effort by Chief Justice Burger and the present members of
the Court’s majority to seriously restrict access to the federal courts
through case law and rulemaking, especially in cases involving constitu-
tional issues.”

In addition to the timing of the promulgation of the rules, the proce-
dure invoked for their transmittal to Congress was also unfortunate. Dur-
ing the hearings on the proposed rules Congressman Hungate, Chairman
of the House Subcommittee on Criminal Justice, noted that after several
years of preparation a single copy of the prepared rules was transmitted
from the Supreme Court to the Clerk of the House on April 26, 1976, just
four days before the May 1 deadline prescribed by statute.” Even more
troublesome was the fact that the transmitted copy was sent, apparently
through no fault of the Supreme Court, to the Government Printing Office
where it languished for thirty days before it even got to the relevant
members of the House. Finally, the rules were transmitted to Congress
during a Presidential election year when the proposed early adjournment
made any comprehensive, affirmative action by Congress extraordinarily
difficult. Nevertheless, in the waning days of the Ninety-Fifth Congress, a
revision of the Habeas Corpus Rules was hurriedly drafted and enacted.

II. ProPOSED RULE 9 AND I1TS IMPACT UPON LITIGATION UNDER
28 U.S.C. §§ 2254 anD 2255

Most of the rules proposed by the Supreme Court for litigation under
28 U.S.C. § 2254 merely recodified prior law.” To a lesser extent, the

69. See generally Burger, Bringing the Judicial Machinery up to the Demands Made on it, 42
Pa. B.A.Q. 262 (1971); Burger, Chief Justice Burger Calls for Action on Several Proposals, 61
A.B.A.J. 303 (1975); Burger, Court Administrators: Where Would We Find Them? 5 LINCOLN L.
Rev. 1 (1969); Burger, Deferred Maintenance, 57 A.B.A.J. 425 (1971); Burger, Deferred Mainte-
nance of Judicial Machinery, 43 N.Y.S.B.]. 383 (1971); Burger, Has The Time Come? 55 F.R.D.
119 (1972); Burger, Our Options are Limited, 18 VILL. L. REv. 165 (1972); Burger, The State of
the Judiciary—1975, 61 A.B.A.]. 439 (1975); Burger, The State of the Judiciary—1970, 56
A.B.A.]J. 929 (1970); Burger, The State of the Federal Judiciary—1971, 57 A.B.A.]. 855 (1971);
Burger, Introduction: The A.B.A. Standards for Criminal Justice, 12 AM. CRIM. L. REv, 251
(1974); Burger & Warren, Retired Chief Justice Warren Attacks, Chief Justice Burger Defends
Freund Study Group’s Composition and Proposal, 59 A.B.A.]. 721 (1973).

70. Stone v. Powell, 428 U.S. 465, 495 (1976); Francis v. Henderson, 425 U.S. 536, 542
(1976); Estelle v. Williams, 425 U.S. 501, 512-13 (1976). It was ironic that this constriction
should occur during the bicentennial year, while a copy of the Magna Charta hung on loan
across the street in the United States Capitol.

71. See generally Society of American Law Teachers, Supreme Court Denial of Citizen
Access to Federal Courts to Challenge Unconstitutional or Other Unlawful Actions: The
Record of the Burger Court 2 (1976) (unpublished paper).

72. Hearings on H.R. 15319 before the Subcommittee on Criminal Justice of the House Commit-
tee on the Judiciary, 94th Cong., 2nd Sess. 34 (1976) (statement of Rep. William L. Hungate,
Chairman).

73. (1970).

74. For example, proposed Rule 1, 1976 COMMUNICATION, supra note 3, at 69, 91,
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same was also true of the proposed rules for litigation under section 2255.7
However, proposed Rule 9 of both sets of rules, entitled Delayed or Succes-
sive Petitions, constituted a serious departure from prior law’ and was thus
a noteworthy exception to the pattern of recodification. This section will
describe proposed Rule 9 and consider its potential impact upon litigation
under sections 2254 or 2255. The questionable doctrinal roots of this
proposed rule and its conflict with prior case law and statutes will be
explored in Section III below.

As promulgated by the Supreme Court, proposed Rule 9 for litigation
under 28 U.S.C. § 225477 read:”®

Rule 9. Delayed or Successive Petitions.

(a) DELAYED PETITIONS. A petition may be dismissed if it appears that
the state of which the respondent is an officer has been prejudiced in its
ability to respond to the petition by delay in its filing unless the petitioner
shows that it is based on grounds of which he could not have had
knowledge by the exercise of reasonable diligence before the circum-
stances prejudicial to the state occurred. If the petition is filed more than
five years after the judgment of conviction, there shall be a presumption,
rebuttable by the petitioner, that there is prejudice to the state. When a
petition challenges the validity of an action, such as revocation of proba-
tion or parole, which occurs after judgment of conviction, the five-year
period as to that action shall start to run at the time the order in the
challenged action took place.

(b) SUCCESSIVE PETITIONS. A second or successive petition may be dis-
missed if the judge finds that it fails to allege new or different grounds
for relief and the prior determination was on the merits or, if new and
different grounds are alleged, the judge finds that the failure of the
petitioner to assert those grounds in a prior petition is not excusable.

Proposed Rule 9 for motions under section 2255 was identical in language

xcept for changes necessary to reflect the difference in the nature of the
proceeding,” and the deletion of the last sentence of Rule 9(a) quoted
above.%

recodifies and supplements 28 U.S.C. § 2241(c) (1970); Rule 2, id. at 37-38, on the Petition,
recodifies and supplements 28 U.S.C. § 2243 (1970); Rule 4, id. at 56-57 on the Preliminary
Consideration [of the Petition] by Judge, recodifies and supplements 28 U.S.C. § 2243 and 28
U.S.C. § 2252 (1970); Rule 5, id. at 59-60, on the Answer, recodifies and supplements 28
U.S.C. § 2243 and 28 U.S.C. § 2254(b) (1970); Rule 7, id. at 67, on Expansion of Record,
recodifies and supplements 28 U.S.C. § 2247 (1970).

75. For example, Rule 1, 1976 COMMUNICATION, supra note 3, at 90, on the Scope of
Rules, recodifies and supplements 28 U.S.C. § 2255, Para. 1 (1970); Rule 2, id. at 91-92, on the
Motion, recodifies and supplements 28 U.S.C. § 2255, Paras. 1, 3 (1970); Rule 8, id. at 115-16,
on Evidentiary Hearing, recodifies and supplements parts of 28 U.S.C. § 2255, para. 3 (1970).

76. See notes 125-97 infra and accompanying text. One other change in the proposed
rules is the apparent abolition of the traverse to the answer. The traverse is permitted, if not
required, by 28 U.S.C. §§ 2243 and 2248 (1970). As noted in the 1976 COMMUNICATION, supra
note 3, at 156: “As under rule 5 of the § 2254 rules, there is no intention here that such a
traverse be required, except under special circumstances.”

77. (1970).

78. 1976 COMMUNICATION, supra note 3, at 77.

79. Id. at 98.

80, Id. Since post-sentencing actions of federal bodies like the United States Parole
Commission are not challenged under 28 U.S.C. § 2255 (1970), but rather under the Federal
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Under the Supreme Court’s proposed Rule 9(a), a petition under
section 2254 or a section 2255 motion filed more than five years after
judgment of conviction established a rebuttable presumption that the state
or the United States had been prejudiced in its ability to respond. Further-
more, even before the expiration of the five year period the respondent
could have the petition dismissed if a showing could be made that the delay
in the filing of the application resulted in prejudice to the respondent’s
ability to defend.

Thus, proposed Rule 9(a) attempted to introduce the doctrine of
laches, or more accurately, a presumptive statute of limitations, into litiga-
tion under 28 U.S.C. §§ 2254 and 2255.%8" While the Advisory Committee
comments to the draft rule suggest that the proposed rule incorporated the
equitable doctrine of laches into federal habeas corpus litigation,®® that
position is not entirely accurate. Under the equitable doctrine of laches the
court must engage in a case by case weighing to ascertain the nature and
extent of prejudice to the defendant caused by the plaintiff’s delay in
asserting the claim.%® The equitable doctrine of laches involves no fixed
time limit. Under proposed Rule 9(a) such a case by case weighing is only
required during the first five years after conviction. After the five year
period has elapsed prejudice is presumed under the language of the rule.
Thus, proposed Rule 9(a) not only imported equitable laches principles
into federal habeas corpus jurisdiction, but additionally set up a presump-
tive statute of limitations unknown to the courts of equity.

The attempt to introduce such doctrines into federal habeas corpus
jurisdiction raises serious problems with respect to defendants who are
ignorant of their legal rights and with respect to the length of time neces-
sary to exhaust state remedies as required under section 2254(b).

The Supreme Court has noted that a large proportion of all defen-
dants and prison inmates are either functionally illiterate or, for other
reasons, are ignorant of their legal rights.®* In order to effectuate the right
of such inmates to have reasonable access to courts, and particularly to the
writ of habeas corpus, the Supreme Court has held that state regulations
which tend to burden that right are unconstitutional. Thus the Supreme

Administrative Procedure Act, 5 U.S.C. §§ 551-559 (1970), or other direct provision for
review procedures, no review of such actions was necessary in the § 2255 rules. Cf. Childs v.
United States Board of Parole, 511 F.2d 1270, 1273 (D.C. Cir. 1974); Scarpa v. United States
Board of Parole, 477 F.2d 278, 283 (5th Cir. 1973). In contrast, federal challenges to the
actions of state correctional personnel after sentencing can, and in some cases must be
challenged through a federal habeas corpus petition, thereby accounting for the added
provision in the § 2254 version of Rule 9. See Preiser v. Rodriguez, 411 U.S. 475, 488-90
(1973); Morrissey v. Brewer, 408 U.S. 471, 481 (1971).

81. (1970).

82. 1976 COMMUNICATION, supra note 3, at 137.

83. See D. DoBBS, REMEDIES 43-44 (1973).

84. “Jails and penitentiaries include among their inmates a high percentage of persons
who are totally or functionally illiterate, whose educational attainments are slight, and whose
intelligence is limited.” Johnson v. Avery, 393 U.S. 483, 487 (1969). Accord, Wolff v. McDon-
nell, 418 U.S. 539, 579-80 (1974); Procunier v. Martinez, 416 U.S. 396, 421 (1974).
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Court has invalidated state regulations that ban the practice of “jailhouse
lawyering,”®® or unduly restrict the use of law students and legal para-
professionals by lawyers who represent prisoners,?® or unduly limit the
access of inmates to legal research materials,%” unless the state has also
provided an alternate means to effectuate the ignorant inmates’ right of
access to courts and the writ. Despite these decisions by the Supreme Court,
legal assistance for the incarcerated is still wholly inadequate.®®

The problems faced by the ignorant defendant or inmate are
aggravated by the fact that most federal courts do not appoint counsel in
litigation under 28 U.S.C. § 2254 or 2255%° until the court has initially
determined that the petition or motion contains grounds which, if true,
would entitle the petitioner or movant to relief.* Thus the ignorant inmate
may be unable to take even the first step toward the acquisition of relief.

The introduction of a presumptive statute of limitations into litigation
under sections 2254 and 2255 might have further aggravated the problems
of the poor or ignorant inmate. If such an inmate did not discover within
five years that his or her trial possibly contained a fatal constitutional
defect, the presumptive statute of limitations contained in proposed Rule
9(a) might have barred that person from successfully filing a motion or
petition for relief pursuant to section 2254 or 2255. In contrast to the
efforts by the ignorant defendant to gain relief, such efforts by a more
knowledgeable, better-advised, or more affluent defendant would have
been less hampered by proposed Rule 9(a). The knowledgeable defendant
is more likely to be cognizant of the possible existence of fatal constitutional
defects in his or her trial, and the more affluent defendant possesses
greater means to hire counsel who can detect such errors. Thus the
presumptive statute of limitations contained in proposed Rule 9(a) had a
discriminatory impact upon those who are poor or ignorant of their rights.

In addition to this disproportionate impact upon the poor and igno-
rant, proposed Rule 9(a) also threatened to create a serious procedural
dilemma for those persons who seek relief from state custody under 28
U.S.C. § 2254.”' On the one hand, proposed Rule 9(a) directed that a
section 2254 petition should be filed in federal district court within five
years after the entry of the judgment of conviction that the petition at-
tempts to challenge.”® On the other hand, section 2254(b) requires that a

85, Johnson v. Avery, 393 U.S. 483, 490 (1969).

86. Procunier v. Martinez, 416 U.S. 396, 419-21 (1974).

87. Gilmore v. Lynch, 319 F. Supp. 105, 111 (N.D. Cal. 1970), aff'd mem. sub nom. Younger
v. Gilmore, 404 U.S. 15 (1972). Sze also Bounds v. Smith, 97 S. Ct. 1491 (1977).

88. See generally RESOURCE CENTER ON CORRECTIONAL LAW AND LEGAL SERVICES, PROVID-
ING LEGAL SERVICES TO PRISONERS 1-5 (1973).

89. (1970).

90. “In most federal courts, it is the practice to appoint counsel in post-conviction pro-
ceedings only after a petition for post-conviction relief passes initial judicial evaluation and the
court has determined that issues are presented calling for an evidentiary hearing.” Johnson v.
Avery, 393 U.S. 483, 487 (1969).

91. (1970).

92. See note 78 supra.
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person who desires to challenge the fact or duration of state custody must
first exhaust state remedies before becoming eligible for federal habeas
corpus relief.® Given state court delays in processing criminal appeals and
post-conviction applications, it would often be difficult or impossible for
even a diligent person to satisfy both the exhaustion of state remedies
requirement of section 2255(b) and the presumptive five year time limit of
the Rule 9(a) proposed by the Court. Thus, the applicant for section 2254
relief would have been caught in a “catch 22” created by the version of Rule
9(a) that the Court desired to implement.

In Iowa, for example, it may be possible to exhaust state remedies
through the direct appeal route in less than five years.** However, for the
defendant who is forced to resort to state post-conviction relief to exhaust
his or her state remedies, either for lack of presentation of an issue on
appeal or to develop or expand a factual record, delays in litigation caused
by court congestion, preparation of the complex case, and appeals of the
trial court disposition will often exhaust the five year time limit of proposed
Rule 9(a). The case Rinehart v. State® illustrates such problems. Michael
Rinehart was convicted of second degree murder at age fifteen on August
12, 1962, as a result of his plea of guilty, and was sentenced to life
imprisonment.% Claiming inter alia that his plea of guilty was involuntary,
Rinehart appealed to the Iowa Supreme Court which affirmed his convic-
tion”” on December 10, 1963—approximately one year and four months
after the conviction. Believing that he had exhausted his state remedies,
Rinehart next turned to the federal courts seeking a writ of habeas corpus,
only to be dismissed for failure to properly exhaust state remedies with
reference to his sixth amendment claim of ineffective assistance of counsel.
Consequently, he filed an application for state post-conviction relief on
December 13, 1972.%8 As a result of pretrial maneuvering and preparation
this application was not heard until June 28, 1973, and the court did not
rule on the application until April 6, 1974. An appeal to the Iowa Supreme
Court thereafter ensued and was not finally determined until October 15,
1975% —twelve years, two months, and three days after Rinehart’s convic-

93. 28 U.S.C. § 2254(b) (1970) reads:

An application for a writ of habeas corpus in behalf of a person in custody pursuant
to the judgment of a State court shall not be granted unless it appears that the
applicant has exhausted the remedies available in the courts of the State, or that
there is either an absence of available State corrective process or the existence of
circumstances rendering such process ineffective to protect the rights of the pris-
oner.

94. See, e.g., Youngbear v. Brewer, 415 F. Supp. 807 (N.D. lowa 1976). The Iowa
Supreme Court case indicated that the charge against the defendant arose from an incident
occurring on Feb. 22, 1974. State v. Youngbear, 229 N.W.2d 728, 730 (Iowa 1975). Two years
later the district court judge noted that all state remedies appeared to have been exhausted.
415 F. Supp. at 808.

95. 234 N.W.2d 649 (Iowa 1975). See also Rinehart v. Brewer, 421 F. Supp. 508 (S.D. Iowa
1976).

96. Rinehart v. State, 234 N.W.2d 649, 650-51 (1975).
97. Id. at 652-53.

98. Id. at 650.
99. Id. at 649.
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tion. While Rinehart did not have his case in litigation at all times during
the twelve year period, those portions of this twelve year period not
attributable to litigation delay apparently resulted from a lack of legal
advice and counsel and his first abortive effort to secure federal habeas
corpus relief. The litigation delay in the state proceedings alone, which was
necessary for Rinehart to fully exhaust state remedies, amounted to four
years and two months—perilously close to the five year time limit of pro-
posed Rule 9(a). Moreover, that litigation delay period does not take into
account pre-filing research, investigation, and preparation that is necessary
before any action can be commenced. When a reasonable estimate of such
time is added to the litigation delay, it is clear that Rinehart could not
reasonably have exhausted his state remedies, as required under section
2254(b), and simultaneously have complied with the five year time limit of
proposed Rule 9(a). In short, he would have been whipsawed by two
inconsistent demands in any application for federal habeas corpus relief.

If satisfaction of the requirements of both 28 U.S.C. § 2254(b)!%° and
the version of Rule 9(a) proposed by the Court would have been difficult in
Iowa, a relatively rural state that at the time the Rinehart case was in
litigation had only one appellate court,'®! such simultaneous satisfaction of
the exhaustion requirement and the five year time limit of proposed Rule
9(a) would have been virtually impossible in other more populous states
with multi-tiered appellate structures, like Illinois.!?? Indeed, the plight of
Illinois defendants may be more indicative of the plight of defendants
nationwide than are the problems of Iowa defendants. Approximately
twenty-five states now have more than one level of appellate courts, 1> and
the population of twenty-four of these states that in 1970 had multi-tiered
appellate courts totaled 156,544,563,' or roughly seventy-six percent of
the population of the United States'® (excluding the District of Columbia).
Thus, multi-tiered state appellate court structures are likely to be a com-
mon exhaustion obstacle for most of the potential applicants for relief
under section 2254.

100. (1970).

101, Anintermediate appellate court was instituted in Iowa as of Jan. 1, 1977. Iowa CoDE §
684.31 (1977).

102, ILL. ANN. STAT. ch. 37, § 25 (Smith-Hurd Supp. 1977); Pub. Act No. 78-558.

103. CounciL OF STATE GOVERNMENTS, STATE COURT SYSTEMS 2-9 (2d rev. ed. 1974).
These states are Alabama, Arizona, California, Colorado, Florida, Georgia, Illinois, Indiana,
Louisiana, Maryland, Massachusetts, Michigan, Mississippi, New Jersey, New Mexico, New
York, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Tennessee, Texas, and Wash-
ington. Iowa was added to this list as of Jan, 1, 1977,

104, NEWSPAPER ENTERPRISE Ass'N, WORLD ALMANAC AND BOOK OF FACTS 231 (1977). The
population of each of these states in 1970 was: Alabama (3,444,165), Arizona (1,772,482),
California (19,953,134), Colorado (2,207,259), Florida (6,789,443), Georgia (4,589,575), 1I-
linois (11,113,976), Indiana (5,193,669), Louisiana (3,643,180), Maryland (3,922,399), Mas-
sachusetts (5,689,170), Michigan (8,875,083), Mississippi (2,216,912), New Jersey (7,168,164),
New Mexico (1,016,000), New York (18,241,266), North Carolina (5,082,059), Ohio
(10,652,017), Oklahoma (2,559,253), Oregon (2,091,385), Pennsylvania (11,793,909), Ten-
nessee (3,924,164), Texas (11,196,730), and Washington (3,409,169).

105, Id.
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Examination of statistics that measure judicial delays in Illinois courts
illustrates the difficulty that defendants in more populous states would
have faced when attempting to simultaneously comply with both 28 U.S.C.
§ 2254(b)'% and proposed Rule 9(a). A study of the First District of the
Illinois Appellate Court (including Chicago) that was conducted by the
National Center for State Courts is particularly illuminating.'%” This study
concerned, inter alia, 252 criminal appeals and appeals of collateral attacks
on convictions that were decided by that court between September 5, 1972,
and August 31, 1973.!1% The study found that the elapsed time from the
entry of an appealable trial court decision to the disposition of such deci-
sion by the First District of the Appellate Court (Chicago and Cook County)
ranged from 94 to 1686 days.!® The mean and median delay of cases that
were handled by public defenders was 722 and 688 days, respectively,!!
while the mean and median delay of cases that were not so handled was 744
and 726 days, respectively.!!! Ninety percent of the 252 cases were decided
within 761 days if they were handled by public defender attorneys''? and
784 days if they were not so handled.!”® These figures suggest that the
average delay in processing just ome criminal appeal through only one
appellate court in a populous area is close to two years. Moreover, the
applicant who has to rely on state post-conviction relief as the vehicle for
exhausting his or her state remedies will not only encounter the two year
delay in the direct appeal of the original criminal conviction but another
two year delay in an appeal from the denial of state post-conviction relief.
Thus, in populous areas four years might be spent in appealing through
just one level of state court structure. To this delay must be added the
period spent awaiting the trial court processing of the state post-conviction
action and the time spent in seeking review from the state’s higher appel-
late court, in this case the Illinois Supreme Court. Given these figures, itis a
virtual certainty that most applicants for federal habeas corpus relief from
populous states like Illinois would have exhausted the five year statute of
limitations proposed in the Supreme Court’s version of Rule 9(a) before
they had exhausted their state remedies. Under the version of the rule
proposed by the Court, that “catch 22” was likely to preclude the availabil-
ity of the Great Writ for such applicants.

Proposed Rule 9(b) also addressed the problems of successive petitions
or motions and contained two bases for dismissal of a section 2254 petition
or section 2255 motion.!'* The first basis allowed dismissal if the second or

106. (1970).

107. ]. Lucas, THE APPELLATE PROCESS AND STAFF RESEARCH ATTORNEYS IN THE ILLINOIS
APPELLATE COURT (1974).

108. Id. at 121, 126.

109. Id. at 121.

110. Id.

111. Id.

112, Id.

113. Id.

114. See text accompanying note 78 supra. The organization of this rule (but not its
contents) closely reflects the distinctions made in Sanders v. United States, 373 U.S. 1 (1963)
and 28 U.S.C. § 2244 (1970).
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